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=~=Onncommencingmat C0: 0.08aem ; 

THE SPCOMMISSIONER: SOD heard from Mr. 
Sopinka this morning. He is in the Court of Appeal 
On Monday but he doesn't expect to waste too much 
time with us. So if he starts at 9:30 on Monday 
mornningihe ‘whl be table Wtotat tend ttolal lonietarfaires . 
So I told him we would start at 9:30 on Monday with 
him and presumably everybody, at least Mr. Scott and 
Mr. Ortved will have been disposed of by that time. 
Yes. ANCE Git (eM acs cote: 

ARGUMENT BY MR. SCOTT (CONTINUED) 


MROeSCOTT: Grim. sComnmuss toner) the 


thrust of the submissions that I made to you yesterday 


was that it was important that the Commission in 
approaching its task should proceed cautiously in 
those areas where the scientific and other data 
suggested limitations of knowledge, and that you 
should in particular not feel obliged to answer 
questions where the evidence did not provide you with 
a full level of assurance that the answers were 
sound. That you were not a delphic oracle that was 
bound to respond simply because the questionner 
appeared before you, and that in particular it was 
important tiet tony. to the parents but to the Hospital 


and to the public that the answers you give on the 
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1 
y) evidence where you can answer the questions should be 
3 answers insofar as possible that should be ona 
4 rationalized basis and should stand the test of time 
insofar as that is humanly possible. That therefore 
it was going to be necessary for you to construct 
s some guidelines within which you would approach your 
7 task as a general proposition. I suggested to you 
8 nine guidelines that I thought were appropriate, 
9 | always with the rider that if you did not feel that 
10 the evidence warranted an assured answer it was an 
it appropriate response in the public interest to say, 
| on the level of knowledge that we have I simply 
. cannot answer this question, or I cannot deal 
i particular with the death of this baby. 
14 Later I will be suggesting to you 
15 that there are only six cases of the 36 which provide 
16 any adequate evidentiary foundation for a finding of 
17 foulrplay, foreantandrngectmds goxineinvolvement) and 
18 death. 

Now dt widsdeber fort your tossayrwhether 
in those cases the evidence warrants that conclusion, 
a but it will be my submission that there are only six 
21) where the evidentiary foundation is adequate to even 
22 commence the task. 

Zo Before getting to the individual cases 
24 
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I want however to review, I hope without repeating 
any of what Mr. Lamek has said, some of the evidence 
Ln cronc.oL you with respect to the operation of the 
Hospital, the role of Doctors, in, diagnosis, the. role 
of the pathologists in diagnosis,, the evidence about 
the understanding of Beets CUuGbeniadn: 1931 cand then 
come to the babies. 

Now the first portions of what I say 
are historical but are important nonetheless and 
derive really from the Dubin Report and the CDC 
Report. 1m) the, Dubinekeport particularly, which you 
have, the Hospital is fully described. 

It is as you know a 700 bed Hospital, 
University affiliated, which provides patient care 
SCrV 1 CeS pramart | Vororachiloren, ~rescarchw facilities 
and professional training facilities. Since 1915 
when it was founded the Hospital has spec ialized 
in providing concentrated medical care for children 
together with paediatric expertise to the whole 
medical community. As a result patient referrals 
are accepted from all other hospitals in Metropolitan 
Toronto and from other areas of Canada and the 
United States. The institution has become a major 


teaching and referral hospital with respect to 


pacdiatric populations, ancluding particularly; foresoul 
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Purposes children with either congenital or acquired 
cardiac Gils eamase 

It goes without saying, and I am 
grateful that most counsel have acknowledged that 
the Hospital has deserved a longstanding reputation 
within the paediatric medical community, and has drawn 
leading experts in various fields to practice within 
its walls. 

The Hospital's role in teaching and 
research haswenabiediiiit: tos attract isome-rofthe:world's 
most highly regarded paediatric physicians and 
Surgeons and a number of them gave evidence before you 
at this Commission. 

It is acknowledged by the independent 
experts who also gave evidence to be in the forefront 
of advancement in medical technology, preventive 
medicine and research. 

Now the nature of the institution as 
a teaching and research hospital, and the high calibre 
of its medical resources and skills make it unique 
in Canada insofar as it endeavours to treat patients 
who are considered to be poor medical risks and for 
whom established treatment and established treatment 
centres offers little or no hope. 


This emphasis on tertiary care as it 
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is called, has led by necessity .to a high incidence of 


death which often drains the staff,as well as the 


parents of the children.who have been unable to Survive. 


As the Dubin Report notes from its 
inception in 1915 the Hospital's philosophy has had 


three elements: (1) to provide the best medical 


(2) to meet the needs of the immediate community in 
the full range of child health care services. 
i) to make available to any child regardless of 

his place of residence the services, skilled staff 
and resources that the Hospital commands. 

Themstarte ofthe Hospitals ise veny 
considerable. In January 1983 and the figures are 
not markedly different for 1981, the Hospital had over 
400 medical staff, 240 house staff, including Fellows, 
Residents and Interns, and approximately 2800 Hospital 
emplovyeecs,. which, ancludesues nunsi ng, statt.of--.133. 

You have noted, sir, and other counsel 
have acknowledged I am grateful to say, that the 


Guiada tye om thesistaf fi,» theis, devotions ito. duty, their 


Skill and diligence, their caring attitude for children. 


and their concern for the parents of the children, 
and these characteristics I do not hesitate to say 


have evoked the admiration of the medical community 


service, including patient care, training and, research. | 
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and the ,public-in-Canada and abroad. 

As the Dubin Committee concluded the 
Hospital has earned an international reputation for 
the quality of the services provided to its patients. 


As the Dubin Committee also said the institution is 


Still deserving of that reputation and of the complete 
confidencesofethe public, Ltaissdanhindispensable 
Canadian institution. 

Nonetheless the events of July 1980 
to March 1981 on Wards 4A and 4B of the Hospital have 


greatly shaken not only the public at large but also 


the stafigimedzeal and nursingssollehesinstitution: 
Thesconftusbensand\ trustractionyarisingtout of that | 
troubled period have, I am glad to say, led to complete) 
co-operation between the Hospital and your Commission 
stativrenlwheedshardaly potntacutithat+elongehours have 


been spent reviewing Hospital charts and other records, | 


and extensive interview sessions have been spent with 
Commission staff in preparation for testifying and 
providing to you all the evidence, pro and con, one 
Side or the other, that may be of assistance to you. 
In excess of 30 employees or former 


employees have testified before the Commission and many 


others have been intensively interviewed. 


Now as we know, prior to April of 
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1980 the Cardiology Ward of the Hospital was located 
oni the fatth floor ey ineaorr iiemecardLorogy and 
Cardiac Surgery Services were transferred to Wards 

4A and B. This transfer increased the number of ward 


beds from’ 38 to "425 ) Ward’ 4A has" 19 beds, 12 0f 


them infant beds, and Ward B has 23 beds. There is 


a central nursing station flanked by two six bed rooms , 
one on each ward, where the smallest and usually the 
sickest patients are assigned. These are known as 
Rooms 418 and 431. 

The services that are provided by 
the cardiologists, the cardiovascular surgeons, the 
intensive care unit and the nursing staff at the 
Hospital are available in few if any hospitals in 
Canada, and only “two or three in North America. Thus 
children with serious cardiac ailments are sent to 


this Hospital, and as I have noted from many other 


hospitals in Canada and the United States where | 
services cannot be provided at an adequate level. 


There are inherent risks in procedures performed on these 
children, 

Even in cases of some immediate progress in their 
treatment many of these patients still have a very 
short life expectancy. In particular and in addition 


there “are high risk patients, many of them under one 


year of age and sometimes,as you will have seen, Ss, 


Snes 


ss 


Sine Se 1 ReperePel 
éf- peaked tl anh Ab Conte a: feet cee 


is 


eios taht ed ic vad Hani bite .ebed sHepi mest 


ana 


heed MEE cot: ye_leaanst aekiade piéazad: Legos 8 


‘<i iadely boa 2e2T ana oe asedw fis igsee oo Ao 


os awofst eis SeeeT ABetpeeeh ous, 2tasiseg dassole 


va 


. SO. 


Sith Soe 86). enact 
Hail wwe eas oat = 295 eepe ont 


2roseht2 teliopevor hbo She ate asoioibuss Sitz 


44 40 sas4s, pniewle shevOns, dita Stes evnsnadet 


shi :eescd Woe 2) wet Al oStas AVA Ste fs? tgeok 


pelvens (diavot ni bees) sc ‘Gwe, Yido, Sas ~ Sb Sa8n9 


= 
Ls 

id 
c 


J4onlie De2btbS Uptsee oeteonese Tats 


sSitce vnen most: herok Svsa. 1-28 28 ~fesideoY =ind 


Sioiw asseta- bssin) ot4.bas -oOBpel* hs ules -geon 


J/tavel. #2/supste ne 25 hebaqoxd ad S0086D Sascov ise 


henubits Gg. ssambeoety in- 2aei%°20r syedul S26 ear 


> bs 4 


eiad4 ws eookvoets eialGemnt anos 36 eoaae ve Seva 


wet ll ede. atagisar sesis Ih yee Snemt-6S7° 


notgibbs cf Bes, xeivgiored HI. .gonsdoadee stil Granta 


ding Sabine tanta to ign edie xing Aoi apie) ope eTada 
1 Soap inane tape Se 


ANGUS. STONEHOUSE & CO. LTD. Scott (Argument) 925 


TORONTO, ONTARIO 


only a few days old. 

Tne thes paSted tea wastastruism, tO. say 
that little could be done for many of these patients 
save to make them comfortable during their all too 
brief lives. This type of care known as palliative 
care is at time particularly stressful for staff, 
especiialibysthelnursing statics “Buri now heroic. efforts 
can! be madei aim ‘certain institutions. to save. the. lives 
of children who would not have had such an opportunity 
in the past. But there is a down side, these new 
and aggressive treatments including hagh isk 
correctional surgery, but many treatments stopping 
short of surgery, necessitates tremendous commitment 
and! tdevotisomeirom vthe; stat & iand sbeadsto exposure -to 
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Many "Of the cardiac conditions 
demonstrated in the children admitted to wards 4A 
and 4B carry, as Dr. Rowe said,a high morbidity rate. 
You only have to look at the volumes. In a 12 month 
period approximately 1,100 infants and children are 
admitted to the ward and it is reasonable to assume 
that between 800 and 950 were cared for on wards 4A 
and 4B during the period under investigation by the 
Royal Commission. Whilesno- doubt it is “avsaddening 
aspect of such a cardiac ward, it is expected by 


a 
doctors and nurses alike that a certain number of 
Se ee 


: EE ae 
these infants will succumb to their cardiac anomalies 


a 


while patients under care in these wards. This 


must.be especially “so for high risk babies of which 
there are in the period under review a substantial 
number. 

loWwant=COstocus “onva~pount that 
Dr. Rowe, Dr. Cutz and others made about the approach 
of the medical community to the problems that it 
CONErONeSs An diagnosis: and I do this to emphasize 
that the approach of doctors as scientists to the 
examination and the resolution of a medical problem 


is not the approach that would be traditional with 


lawyers. Medical doctors are trained in the scientific | 


mode. They approach each patient from the basis of 
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2 the factual data or information being presented 
3 to them by the patient's condition, the clinical 
; examination, daboratory tests, x=rays, echocardio-— 
grams and cardiac catheterization, and from this 
*; body of raw material the physician determines the 
6 primary and the differential diagnosis. He does 
7 not create any hypothetical possibilites. Rather 
8 he searches for possibilities that arise from the 
9 facts or the data ce itself. He does not ada 
= ss —______ 
10 any possibilicysonco eavs RAPES TERS NOSE naa 
does not have some factual Ponca on in objective 
data as fi ee yes to a “particular patient. aoe 
iy does not BO Che re odd to lawyers, 
13 in trends. stacistacs of Berges. bres Last =e 
14 does VoCmeree in wie diagnosis of ee ee 
cS “A Ithou eee eee have in the end common features 
16 each case for a doctor “must be examined uniquely 
7 and be diagnosed spot on the meee that case 
“fh eres ae PSethe scientific approach. It 
—— 
is quite unlike the approach that lawyers frequently 
zi are obliged to take in the resolution of problems that | 
2p come before us but it has been the approach that has 
21 led to the major advances in scientific knowledge. 
ae When a cause of death is assigned 
23 by a physician, the physician looks for the underlying 
24 
25 
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cause in cardiac cases that gave rise to the 
stoppage of the heart contractions. In Eryingyto 
determine underlying causes, again there is no 
rererencesto Statictucaes trends, or averages, the 
physician takes whatever information is available 
IN,SUppOEt Of (on, Lomethexotherehand+ against the 
specific cause. The physician, true to his oath, 
never assigns as an underlying cause something for 
which there is no evidence. No physician believes 
that he can determine the cause of death with any 
absolute certainty. Physicians recognize that no 
conclusion is often the best conclusion because it 
represents the state of knowledge at the time. The 
physician makes a judgement on the balance of 
probabilities and on the basis of the information at 


hand as to the probable cause of death and Dr. Rowe 


dealt with that at Volume 20, page 3555 and following. 


he jpathologist-<in: a Thkeaching 
hospital,as Dr. Cutz made clear, tries to assist the 
elinician in chargenof .diegnosing theidisease.niHe 
1S, not, a: coroner.,on,.a, forensic: expert. . He 4s a 
Scientist providing a support service in diagnosis. 
The pathologist's Joby iis» tol ‘try tboridetermine 


whether the diagnosis was correct and what can be 


learned from the case under consideration. In doing 
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an autopsy, the pathologist again adheres to the 
cause of death presented by the evidence and only 
by the evidence. 

As you have heard from Dr. Cutz there 
are three types of findings which can be made, 
anatomical, biochemical and pathophysiological. 
Anatomical findings wmply a Kind of lesion or 
abnormality that can be seen with either the naked 
eye or microscopically which either by previous 
experience or knowledge would be considered as being 
significant "to cause’ death “= Biochemical findings 
are determined by measurements of substances either 
endigenous™to the body orm drugs in tthe: blood ior 
tissues. By determining the levels and interpreting 
them in the context of a specific case a biological 
abnormality may be considered as the cause of death. 
The pathologist takes blood samples and provides 
them to biochemistry for analysis. The pathologist 
then "has “to. interpree Chest indings tim brgh sot 
the entire case. The pathologist thus is dependent 
in a major way on expertise which may be provided 
by a pharmacologist when he either consults one 
personally or reads the available literature. 

Pathophysiological findingseasiyou 


have hear suggests a disturbed function. The effect 
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of this disturbed GimeGioneean occasionally be 
observed during life and may indeed have been 
measured before life. There may be a correlation 
between the functional abnormality and an anatomical 
finding but often there's no lesion that ‘ean ibe 
pinpointed as being the anatomical cause’ of the 
pathophysiology. 

In addition as you have heard 
from Dr. Ernest Cutz the pathologist is dependent 
in part on the readings made during life such as 
electrical readings of the heart or brain. e The 
person essentially responsible for the analysis 
of those readings is not the pathologist but is 
rather the clinician and it is a function of the 
pathologist to determine whether there is any 
correlation between the readings and any anatomical 
disorder which may be discovered. 

The pathologist thus assesses an 
autopsy with a view to determining the nature and 
severity of the disease and whether or not there 
was a reasonable anatomical cause of death. He 
reports his findings to the clinician whose clinical 
diagnosis is confirmed or augmented. What is learned 
through a particular child's death is applied in 


the treatment of other children who are believed 
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to be suffering from the same abnormality. Thus 
the learning process continues imgthe effortieto improve 
the treatment ofsallcchiidrenswithicardiac lesion. | 
It is for the precision of this learning exercise 
the pathologist limits his comments to the probable 
cause of death suggested by the evidence presented. 
Therefore, sir, respectfully, when a comment is 
made that the pathological ssepout asinoteparticularly | 
helpful at this Commission what we are saying is it 

is not particularlytjhelptuleto ourstorensic purpose. 
That process is¢notsdestgnedirorsoursgforensic purpose, 
it is designed fornsthesHospieal' seinternaliscientific 
purpose and it must be recognized that having been 
designed for thatyphitebyerandslarcge «fultillssthat 
scientific need. Criticism because we cannot make 


USeOLV I Ein the swayeweswouldslikerto, dowisscritism. that 


is (a) unwarranted and (b) entirely beside the 


point. 

In his review of the pathology 
reports of the children’ under investigation, Dr. 
Derek dessa, iny Exnibits 263) tsard, this, looking “at ‘the 
report: | 
- I was concerned with whether Or not | 
there was any evidence of cardio- 


megaly or hypertrophy of any one 


LI tds 
n° ‘@ _ |  T. 7 : 
gL STRRS gokntae! <aas ee ated xq ee 


ty 
a1 dSe028 mE? OF etonmnds at" ‘ed ant pulgS ao ofsec, oft 


oe F } cS mi an (bc. ae eerie 
dav ntregrrg ecdebeve SAD .o Hep szeapwe’ Tagsh Ao) seuss 7 


7 - aT - A, yi a ‘ a 
ot 4ngiiine s.‘nedW ylluttegecee: sre .Sao2e18aT ys 
vitefuni4sed toc 2t. swoyek Misheaindtty saz tend aban ls 
} 
Sie) priya “eas ow, He ieinmcO 2isp.2e s2gfad ‘9 


| ti 
jaa 4 4 5 ; Su OL 3h) ees a) 7 
par 
=| Sod ry ' : ie : J iafei sol - 
3 * - =i * a5 19357328 bas _ 
7 cs 
aria phy: be El * Yer QGni et at. to seg hd 
‘ . | eansigewnd: (el ga iy) 
,2n40q ii, 7 
im bey J Bid > , 2 ej 2 
2°. Bees 2 MSrsaLean eng TE sasices 


ane Ie yao no BAS £55 4f5)- S4El4na BL. . e098 Sietel 


jan SO watyem) jt Beteone gun i ---« « a 


» ‘be if a 4 & ” = 
n 1 i { ¥ b ¥ Z x : 
\ \ q 


ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO 


Scott (Argument) 932 


particular chamber of the heart; 
whether the myocardium had been 
sampled histologically with a view 
to excluding any ischemic lesions, 


whether other organ systems such as 


kidney, brain, liver and gastrointestinal 


tract showed any effects of the 
congestives cardiacwitai lure Laeusk . 

that would explain the clinical status 
of thethintant. tiarecognizedmthat 
there were, inevitably, likely to be 
instances when a perfect correlation 
would be impossible, since morphologic 
methods are, essentially, limited 


in their scope. 
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Dr. deSa refers in that report to 
evidence and concludes that with the exception of 
three cases, the babies Woodcock, Hines and Pacsai, 
there is good evidence that the infants were 
extremely sick, that death was inevitable and anatomi- 
cal causes of death were present in abundance. Those 
are his words. 

Thus I take issue when Mr. Lamek makes 
a point leading to a suspicious inference and bases it, 
in part at least, on the fact that there were some 
cases where the pathologist could not assign a cause 
of death. Of course, there are some cases where a 
scientific pathologist cannot assign a cause of death. 
That is not a matter for suspicion when you understand 


what a scientific pathologist does. It may be a matter 


of suspicion in a forensic exercise; it is not a matter 


of suspicion and, therefore, not a matter from which 
any Significant conclusion can be drawn in the course 
of a scientific exercise. 

THE COMMISSIONER: Surely it is 
something if we are considering a death, the fact that 
the pathologist hasn't discovered a cause of death 
requires further consideration; does it not? 

MRP oCODl: The pathologist's function 


isn't to discover a cause of death in that sense. 
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THE COMMISSIONER: Well, perhaps not, | 
but his forse has ascalling.for it, | 
MR. SCOTT: With the greatest of 


respect, Sir, lawyers are confounded by two things: 


———$$—____ 


we deal with forensic pathologists who have that | 


es 


SS 


= 


Seelc. anne ae us in this room have never seen a 


ee 


a Se = = ee 


scientific pathologist or Tear ae one. We aoa! with 


Ne _ 


- ae 


forensic ‘ae ancy as Dr. Cutz indicated, 


they perform an entirely ieee ne function. We are C 


dealing here with reports of scientific pathologists, 


and while it is also. again natural for lawyers = Say, 
as you and I did only yesterday, ISP ert we must. come to 
ROSPites oa hae ES AS EL Ie Mae, 


a conclusion. No scientist says ‘that he must come to 
cos a — —————— == ——p 


a conclusion. “That as fundamentally at odds with the 


Scientific principle in which it is recognized that 


| 


there will be many cases when you cannot scientifically’ 


! 
| 


come to a conclusion. That is a fact. 

All I am saying is that is not a matter | 
of suspicion in scientific circles. It is an | 
acknowledged recognition that we don't know everything | 
and to pretend that we do is foolish. Therefore, when 
you say that the scientific pathologist could not 


assign a cause of death that is a fact that can be 


taken, but it does not point in any direction. It 


Simply means that the cause of death will have to be 
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, 


determined by the clinician or by others, experts, 


what have you. It doesn't mean that there is any 

doubt that the patient may have died of natural 

causes. You cannot turn it into a negative inference. 
Dr. Cutz made perfectly plain that if 


the autopsies in these cases had been done with the 
{ 


forensic outlet the reports might have been quite h | 


) 


“ 


different. ———— 


THE COMMISSIONER: What happens though? 
The matter is referred to the coroner and the coroner 
then retains this scientific pathologist at the 
Hospital for Sick Children. Aren't they at 
odds -- 


MR. SSCOT?: No. You may hear it in 


} 


| 
i 


another phase, but when a case is reported to the 


coroner he retains the pathologist. He would naturally, 
in the City of Toronto, if the case was a pediatric 
cardiac case, retain the pathologist at the Sick 
Children's Hospital, because their expertise is so 
great and a coroner gives a direction if he thinks it 
is appropriate to the pathologist. He outlines the 
concerns that have been voiced to him, the areas of | 
concern and asks the pathologist to see, not if the | 
clinician's conclusion alone can be supported, but 


| 
| 
| 
| 
\ 


rather whether there are any, there is any pathological 
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Q 
& 
bo 


foundation for these areas of concern. | 
3 The coroner directs the exercise and so 
4 he must. Now, in some cases the direction will be more 
routine naturally than in others, but there is no dune 
that a coroner's pathological examination, as Dr. Cutz 
said, and there is no evidence to the contrary, is 
different than a scientific. 


THE COMMISSIONER: I take it what you 


are Saying or perhaps you are saying, is that a 


10 coroner has some obligation to look around. The 

il scientific pathologist may not. 

» R MRWRSCOLT: Yes. 

THE COMMISSIONER: He may simply take 

what is there in front of him and make the best he can 

a of it or make nothing of it if he can't make anything 

15 OFTLES sBubesumely erisasicoroner eismgoing storhire.a 

16 pathologist and the pathologist knows he is hired by | 

17 the coroner then surely he should recognize the 

18 purpose of it and find out the cause of a death. 

19 MRO SSEOTT? If he gets direction, yes. 
THE COMMISSIONER: Doesn't he know | 


| 
enough automatically? If the coroner says here, I want) 


you to undertake this inquest or this inquiry for me, 


\O 


doesn't he know that is what the coroner wants to know?! 


MR .OScCOTt: The sense is that you find the 
\ 


= fy 
to 
Oo 


a 
3a ag pa i: aes Pa fw 
+ton eas one Bs 


aA 


ot. si Sir iy 


oh col ORF Bake areatty ‘ouiad RAS ark. sorgeptiiaan emisgcs 


’ 
° 7 a - a) 


$00 4 1vae pitta Sekine lag ivdlen: ak Serhan 26) e035 \ 


ae iterannn att. cd senabive om ef exsAt fas . yb) se 


: v n 7 a I 
é GClicgnsine & Ment tners ties 
ites w 32 etas I : oy eaten 12 
a! a f 4 oy += ~ > A | - aK - 
Seis oi vorives’ ern Hay “Sqedtthg oe beavEe «x5 2 
bal > —e a a - “ ' a ™ 
Z Sagesé dec J tie co: Whos @AC psn lcs iT 
Jos yan setonlonseg S32.freind Ly 
= . 
, ot 
a3 ‘i 2 t 
y & 
ne 2f1C ra toad 321i Seiw i 
: 7" P La 
wiingod axes sc Fr 36 


A f Gt Ceiew Ds a 6 Tt “Slevge 2a -4el Fa . 


V2 haz is « avons 7 hy. a3 BAS “edpolouiiag 
a eilnposes hile | vViess Sens cagerdo erie 


WLTSS © Jo Perey st: 200 Oatt Bas 4b 36. eascome 


Sm o> yxtepat ais to ween laid cApsashiec: = 


(2) 
ul 
bo 


| 


ANGUS. STONEHOUSE & CO. LTD Scott (Argument) 937 


TORONTO, ONTARIO 


cause of death if you turn over enough stones and 
under one of those stones you are going to find the 
cause of death. That isn't, as you can see from this 
exercise, which has taken you a year, what happens at 
abl jandfallel vam Saying is that the pathologist -- 


Mr. Lamek has made a point of the fact, which is why 


I respond, that the fact that the pathologists were 


not able to assign a cause of death as a factor that 


Should lead you to a Suspicion level of a certain type. 


Now if he hadn't said that I wouldn't be making this 


Submission. 


I am simply saying, and we are going to 


have to take them one by one, that where aS is 


—— — 


toxicological data you may have some base for’a 


_—_ = Se a ene. oe ee Oe ey (5 = 


conclusion, but the EUnet factors Baek Mr. Lamek puts 


— 
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tor you5 soi one) one ce 7 ithe pathologist nas) not 


~=— = - 


reached a roranene conclusion, is¥not a oe apts 


a — = — —— rf 


weighs one way or inne Seti in | determining 1 the issue 


boeeace you. 


You will know, for example, even ina 


coroner's case, it isn't the pathologist who assigns 


the cause of death, it is the coroner. The pathologist | 


merely reports his findings and if he is directed to 
make findings in a particular area he will make those 


and he reports them. 


The coroner, the forensic person assigns 
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the cause of death. 


THE COMMISSIONER: He does it entirely 


on the basis of a pathologist report. 


MR SSSCOLT: No, he does it on the 


basis of the material that he thinks right and you 


will have heard, in I think some cases, that the 


coroners, having obtained the pathologist report, 


interview the clinicians. Why? It isn't an interview 


just for the fun of it; it is because the coroner is 
collecting what information he thinks appropriate to 
assign a cause of death and one source of that infor- 
mation are the findings of the pathologist. 

The simple point I make is that the 
fact that a pathologist is not able to assign a cause 
of death cannot be a factor in escalating or de- 
escalating suspicion level in any of these cases. 

It would come as a considerable shock to the medical 
community if the fact that a pathologist was unable 
to asSign a cause of death were taken, no matter how 
minimally, as evidence of a certain kind of death. 

THE COMMISSONER: Well, I don't know 
whether I am entirely with you or not, but certainly 
it sounds persuasive. Let me just put it the other 
way. 


ME ToC Lane I am not sure I am going 
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to bee put off that’ casily. 

THE COMMISSIONER: If we find the 
bullet wound in the head of the patient, the deceased, 
and the pathologist, not unreasonably thinks that 
bullet has an effect upon the termination of life, 
that is certainly a positive factor, something they 
would have found that would write off, certainly help 
to write off any thought of some more obscure things, | 
such as digoxin toxicity - would it not? - so it does 
have an effect. The fact that he was unable to find 
something, wasn't able-to find anything “that he could 
point to as the specific cause of death, it may be 
neutral. We can't, from that, say there was digoxin 
COxMIGiey. 


MR. SCOTT? Maes "precisely "it, it is 


neutral. Dr. Cutz, you will remember, took you through the 


14 types of death that Dr. Rowe had illustrated and made 


plain, and I will be coming” to it, that most of those 
deaths if they occurred, many of them, could not be 

revealed by a pathological examination. I mean even 
congestive heart failure, if it had not been protracted, 


say for a period of time, would not be revealed by the 


pathologist. 
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The point I simply make is, with the 
ae 
greatest of respect, ie mek/is saying something; 


he seems to leave as soon ag I begin, but he is making | 


| 
THE COMMISSIONER: To make it all the 
| 
MR. .oCOPT: He is making a peuEmission 


a submission -- 


easier for vou. 


that would come as a pone cerable: shock to the: medical 


secant ipa —>, 


eS pik eal Tae Erne his Submission to be bh the 


7. a = ——. e—-,-,_ 


eiecene that no cause Se earn can be penesnes by the 


seas tras isa suspicious cee Lite PSeno tha 


: Renan AE eros 


suspicious es on the evidence before MOU, 4 pad 


1s simply a limitation on the pathologists’. science. 
if he felt obliged to,ycome-tora 

conclusion on every case he wouldn't be a good 

pathologist to begin with. There are many cases where 


they cannot assign a cause, and where the cause of 


death would not be revealed by pathological examination, 
That jisawhy the clinician gis pin charge sstLt rs Just | 
like saying we will let the X-ray technician decide 
the cause of death. The X-ray technician only sees 
a minor part of the whole picture. Now you may be 


able to tell fromean X-reve iT. mean iss al present you 


with an X-ray where all the bones are broken in 25 


places, you and I may be able to conclude that there 
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| 


is a high possibility that he died of broken bones, 
Or an automobile accident. There will be a thousand 
things, things that are going to kill you and me and 
most of us in this room that won't be revealed by any 


X-ray, and the X-ray technician will come back and say 


I can't tell you how the patient died, and Mr. Lamek 
will say, well, it must be a suspicious death. 

The pathological examination is one 
OL =the ardsFtroea clinician. “Like any other of “the 
technical services, the technical support services 
that are provided in a hospital. There will be many 
imistances where. the pathologist is not able within the 
limits of -his*science to determine the cause of death, | 
and = Ais inaorLpeyecOsCdO SOLS NOt, “a matter Or 
suspicion or comment but is” an ordinary matter in 


the nature of the scientific process at all hospitals. 


Now a coroner on the other hand, as 


we have said, is operating under a different discipline. 
ft Ps" ror’ the* coroner, not the pathologist to* assign 
avcause=of death and for: him, tie he thinks=1t™is | 
appropriate, to order an autopsy, or "to ™order™any 


other examinations, interviews, reviews of charts, 


et cetera, that he considers appropriate. His primary 
purpose, unlike the pathologist, is to make some 


determination, if he can, as’ to* the cause of death. | 
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, | 

1 
2 His findings will be based not merely on the autopsy 
3 but on all the factors that he is able to review | 
4 surrounding the death of the adult or the child. | 
Of courseypaifahe is mnabiiens aivascoroner.in ee Rete ne 

| his forensic capacity having reviewed the material is | 
: unable to make that conclusion he has the right, | 
4 although it is not necessary in every case, to appoint 
8 an inquest to make the determination under his direction, 
9 but in his place. 

10 Now, I want to deal with another 

11 matter that Mr. Lamek has placed considerable stress 

1D on as one of the indicia which may heighten your 

level of suspicion. Because I have grave reservation 

8 about the way that Mr. Lamek uses the child's clinical 

A course and the phrase "sudden or unexpected" in 

15 re La Gions ito. the. chiid's, death as -a,.foundation, for | 

16 an inference leading to foul play. There is no | 

17 doubt that he does that because one of his categories | 

18 is exclusively categories of babies where there is 

A suspicion of varying degrees based in large part on | 

the sudden or unexpected nature of their death 

revealed by their clinical course. 

at The question you have to ask yourself, | 

22 with the greatest respect.is, is that a factor which I | 

23 can take into account as probative of anything. In 
| 
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my respectful submission to you, sir, it will be a 
factor that if it has any value in your exercise it 
is value of such a low standard that it will be of 
no practical use in deciding how the babies died and 
by what means. 

Dr. Rowe testified - there has been, 
first of all, a substantial amount of testimony from 
a variety of doctors about sudden and unexpected, 
usually in which they express their conclusion that 
this was sudden, or this was unexpected, or this was 
sudden and unexpected, or it was neither sudden nor 
unexpected. 

Dr. Rowe testified, just so that we 
will have it clear, at Volume 11, page 1795 that the 
words "unexpectedly and suddenly"are used differently 
in a hospital setting than in a non-hospital setting. 
That they have naturally a significant subjective 
component’ that varies from doctor to doctor. They are 
not words of science, they are words of observation. 
MOSEBOEethes time 2t is not) possible for avhospirral 
staff member to make a prediction, as you can under- 
Stand, as to the moment when a baby with a congenital 
heart disease will die. A baby may die suddenly but 
that would not necessarily be unexpectedly, we come 


that far. As will be seen the heart can fail at any 
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moment completely. Therefore, for example, when Dr. 
Bain did his review of the charts in the summer of 
1982 he noted with respect to certain babies, and 
i~quote: 

"That they may have died a little 

sooner than might have been expected." 

Dr. Rowe also testified at the page 
I noted, that with experience doctors do get a feel 
for how long a child may be expected to survive with 
a given condition, but as he said, they are proved 
wrong many times. 

In addition to make the problem more 
complex, certain underlying causes of death are not 
apparent from the clinical course of the child and 
therefore cannot be put into the crucible from which 
it is determined that death is expected. Frequently 
the clinicians must await the autopsy findings to 
determine if the child succumbed unexpectedly or 
expectedly, and therefore you may have a doctor who 
says I didn't expect this baby to die, anda 
pathologist may say, having seen the pathology, well 
it is not your fault you couldn't see what I have now 
seen, but you should have expected, you Knew every- 


thing, you would have expected this child to die. 


There is: not, in other words, anything 


like the precision in the use of these words that we 
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2 have been using for a year "sudden and unexpected", 

3 that we have invested in them. The estimate of life 
4 expectancy is no more than a rough description for 

| each patient. 

P For example, Alan Perreault on the 

° other side had a malformation that usually ends life 
7 within four or five days, he survived for 27 days, 

8 during which his death was expected I enol fox 

9 Every One Of the 2/edayse. But in the end it was not 
10 his death which was unexpected it was his life, and 

ri that shows that these terms simply do not have the 

precision that we would like to invest in them. 

- Now I make that point ' because 

7” when you come to analyse the death of the individual 
14 babies and you are told that the sudden and unexpected 
15 feature of his death is a factor that you may take 

16 into account in escalating your suspicion level, we 

17 want to know exactly what is involved in that, because 
Pe in my respectful submission it is not and it cannot 

be particularly when you have two clinicians who come 

i to different conclusions about whether it is sudden 

20 and unexpected, sudden or unexpected, neither or both. 
21 When you look at the cases you will 

22 see that there is very great variability in these 

23 estimates. What you will want to judge these cases 
24 | 
22 
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On 1S objective raw material, not this kind of evidence 
which is so important to the clinician in approaching 
the case, but iso Nignily warltapie, and so often in the a. 
nature of the process, wrong. 
Now it should be noted particularly 
that in Volume 12, page 2057 and following, Dr. Rowe | 
dealt with the morbidity review of January. He was 
anxious to make it plain that when the cases for that 
review were selected the definition of "expected and 
unexpected" was again a different definition than the 
clinicians used in the course of their day-to-day 
conferences. At the morbidity review conference the 
phrase "unexpectedly" referred to babies that the 
Gliniveian nad, 1n His word, hoped co get through, 
and this referred to the possibility of prolonginglife 


by medical interventions such as surgery or ventilation|. 


{ 


Dr. Rowe testified that the question 


of whether these children should or should not have 


died,could or could not have been retrieved, or saved, 
Or repaired, recognizing always the variation in odds 
| 
ChaLecanwoccurowlenrany Darticular child swith a 


particular deformity, had to be considered as part of 


the definition used at that conference of "unexpected". 


So within the very format of this case we have two 


definitions of "unexpected or sudden". The morbidity 


| 
| 
| 
| 
| 
| 


a a. 7 
binode sf we . 
i : . im.) 


7 = ; “us a a 

Swen a. pad woL{o Ceol arse, NV al tens 
7 i= ry ‘7 
Saw. el ovreudst ! wen VWISh ISTE mmsicw’ > Tach ( 


ony Ash K : & tii sas =z be ING ony ‘ 
yaO=07= ri i +) est S20atecntin tf : 
r —_— es e 

4 on [ % vi eo-~ 6 Ie 0: i 

+605 ! : zs n eestor” 2 + 

* » he eo i= 
+} 

J — po = - — 
tow ifi’ y si>iacio } 


o- 22M LSNGLOIg 70 ve elLidieana = OF OO3297323 2ine Ofs 
NAO i Seni a Sresire 4 TT. ‘ ak be 
Motte. LIAS yA Ww £8 HORE EigsanSeveslak’ datibom yo 

HOLS Siig ent t602 bsltisasa ewoR =: 

( be 
> | = 4 F fin 2 te ‘ ne fC * 

Vary FOL one 326 Sitode nawzblrits 2479 Ten sania 36 if 

, bavns 4 Deveia>ss nged evar Joa Alix oo biter Pach ” 


LAs. I _- Tp a3 a, ri r (owen E Le iNT 56 ; ‘ eT reqe tz pea) iy ' 


Ni blips teluin tives Yee .adiw resee tbe sary 


in 


29 TeeQ €8 betabtencs sd'ns bad \wihlerood sh zalusceags 
A 
*\."% SS7SGRent" 34 sogsseinoo sans J@ heap "OL? inked ety 


on 


On? Cea aM eased elit? Te Jeers eae sits aves 
Pees > “ae ee + t as a - 


24 


25 


ANGUS, STONEHOUSE & Co. LTD 


TORONTO. ONTARIO SCO (Argument) 947 


review definition and the clinician's day-to-day 
definition. 

In cross-examination by Mr. Hunt 
Dr. Rowe testified, Volume 23, page 4134, that he had | 
characterized the terminal events of a good number of | 

| 

babies as sudden, but not unexpected. He stated that | 
if the anatomical abnormalities were of Such a nature 
or So severe that it makes it likely that a baby is 
going to die, then when the baby dies the death is 
not viewed as an unexpected death. This, however, does 
not exclude the possibility that the death is a sudden 
one. 

In Mr. Lamek's examination of Dr. 
Fowler reference was made to Exhibits 175 and dl. 76s. 
175 is a paper in the Canadian Medical Association 


Journal entitled "Sudden Unexpected Death in Children 


with Congenital Heart Disease". The ages represented | 
in those studies are children of one to 21 years. 
Exhd iat. .11/6) is Chapter 18 out\of Dr: Rowell s-itext..book 
Onss infant Cardiology” published.in. 1978) called 
"Sudden Death-Treatment of Cardiac Arrest". 

Although these studies suggest that 
for patients over the age of one year there is a small 
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incidence of suddenand unexpected death, the populations 
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considered in the light of the populations that you 
have to consider in this Commission. 

With the exception of the three older 
children, Murphy, Heyworth and Floryn, the population 
that we are considering here is made up of children 
all of whom are under the age *of one year. The babies 
Dawson, Velasquez and Miller are almost one year of 
age, but the vast majority of the others are con- 
Siderably less than a year and some of them only days. 
within the context of these studies no statistics 
are available on children under the age of one year 
with respect to "sudden and unexpected". 

Dr. Fowler testified that - I am 
sorry, I don’t have the volume, I will try and get 
it. Dr. Fowler testified that research did support 
the proposition that children with a variety of 
cardiac problems may die suddenly. In the same way 
Dr. Bain, who is certainly an eminent and experienced 
paediatrician, testified about Baby Lutes that sudden 
death did not in that context concern him. 

At Volume 62, page 3956, he said: 

"That babies get sick quickly and 

die quickly) sand I think he went. on 
to say that they heal quickly, that the whole process 


in dealing with babies is one that occurs at that 
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kind of speed; they get sick iquickly,if they are 

going to heal they heal quickly, so they can be out 

in a couple of days where VOurands& would be sthererfor 
months lingering and trying to get some energy, but 

if they don't heal they die Coickly endethat is) a 

view in my respectful submission that would be Shared 


universally by cardiologists and paediatricians. 
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yt 
Nor is aay view that Griz) is hares by the | 


Hospital cardiologists. In direct examination 
Dr. Hastreiter testified, Volume 77> “page=6620 

and following that it should be understood, he said, 
with young babies such as those being discussed | 
before the Commission sudden deaths are more likely | 
CoP occur than= tn Si Gbeo pun esbandeenhe they may 


occur without any previous symptoms and for example 


a child may be doing well and die suddenly. 


—_—— 
— —— 
—_— 7 


Similarly in cross-examination by Mr. Ortved, 
Volume 80, page 7339 he confirmed again and gave 
examples that he was always aware of the fact that 
infants with congenital heart disease can and do 
die suddenly. They die by virtue of their disease 


$$ 
and their state, by virtue sometimes of the fact 


that they have had surgery at an early age and 
by virtue of their young age these courses are in : 
| 


many respects unpredictable. I put this to you simply “ASA 


to emphasize that sudden and unexpected is a most Wat 


unreliable guide to escalate your suspicion level in dove V 
ad 


lan 
end, if you seek a rational conclusion as=vou-do, that | 


these cases and that you will want to look in the 


| 

| 

can be sustained on toxicological data. | 
Now it is in the context of these 


statements about sudden and unexpected that the 
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cardiologists at the Hospital reviewed the charts 
of the children under investigation. In the vast 
majority of cases it was clear that the deaths were 
completely consistent with the clinical condition 
of the particular child. Where the deaths were felt 
to be sudden, unexpected and not consistent with the 
known condition of the child at death the Hospital 
notified the coroner as in the cases of Woodcock 
and Velasquez. Commission Counsel also in his 
Statement the other day attached some importance to 
the, fact thateinfants under investigation could not 
be resuscitated following their cardiac arrest and 
he referred particularly to the unsuccessful 
resuscitation, but that is not a factor that points 
anywhere in terms of causality. slt.,is imperative 
to re-emphasize Dr. Rowe's testimony based on the 
literature that only 11% of resuscitation attempts 
are ever successful, Volume 10, page 1727. What 
is unknown in the context of this case is the number 
of resuscitation attempts within the epidemic period 
which were successful. 

THE. COMMISSIONERS Is,that.righte 

MReeSoCOTT: e402 know of no evidence. 


Because the Commission has examined Only those babies 


who died he had not been asked for and there LS ino evidence 
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of whether there are successful resuscitation 
attempts and what they are. 

The point I make here again is that 
the failures - Mr. Lamek had an adjective that 
describes the failure rate - the depressing failure 
rate of resuscitation efforts. But the depressing 
failure rate is not documented in the evidence. The 
rate for resuscitations in the average hospital is 
11%. There is no evidence that we fell below that 
rate in the epidemic period and even if there were 
that in my respectful submission would not be 
evidence on which you could safely and prudently rely 
in escalating your’ suspicion level. 

THE COMMISSIONER: I ama little 
Surprised with that information because I remember 
worrying about it. We never got it, I Suppose. 

MR. SCOTT: I do not have any note 


that werdiay i lwi Vim lookwat! it again, I may be 


wrong. I suppose it could be obtained. The difficulty 


is that we focussed immediately on the babies that 
died. A baby that is successfully resuscitated, 
a baby, maybe, I suppose if any of these babies had 
previously been resuscitated -- 

THE COMMISSIONER: There was one, 


Janice Estrella. 
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MR. SCOTT: Janice Estrella was, 
we had a note of that because we looked at the whole | 
record of that baby, but we don't know how many 
resuscitations succeeded because our focus was 


broad enough; mind -you,.but :-- 


THE COMMISSIONER: One of the nurses 
were asked if there were any - we will investigate 
that. 

MR. SCOTT: The point I make is that 
if you accept that in the epidemic period roughly 
somewhere between 800 and 950 babies went through 
these two wards and we know nothing about the 
resuscitation efforts, you may make a comment. You 
can make any comment about the resuscitation efforts 
that you want but it is not a per Ginengecomment: Ne- | 
to observe that there is a depressing failure rate. 


Even if you want to make that observation iaey its 


not an observation that leads VOUpelogical ly cto any 


inference, 


Now I would like to come to the 
underlying causes of death and I want to make here 
the same points that some of the matters you have 
been asked to consider are not probative of anything 
and in the end you are going to have to fal] back, 


no matter how inadequate it may be, on the toxicological 
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data. 


In the course of reviewing the 
deaths as he so completely did, Mr. Lamek referred 
in considerable detail to the nature of terminal 
events. If I may respectfully infer the purpose 
of that was to escalate or de-escalate as appropriate 
the suspicion level pointing to the POSssib lity ot 
foul play. Look at how the baby died. We have 
dealt with sudden and unexpected. Now look at 
the mechanism of dying in order to see if you can 
draw an inference from that. It is my submission 
that though we would like to do it, I mean it would 
be helpful to have all these Guideposts, that. that 
is not a reliable or assured guidepost by any means 
in which: you canniindwassd stance 41n assessing the 
difficult question that you have before you. 

At Volume 4, Dr. Mirkin cited the 
symptoms of digoxin toxicity as being AV block, 
ventricular fibrillation, bradycardia, nausea, 
vomiting, hallucination and confusion. Yet as 
Dr. Kauffman on the other hand and other experts have 
testified the symptomatic signs of digoxin COXACTLY. 
in infants are completely non-specific and are 
almost invariably symptoms that can be due to many 
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i{ B.6 | 
| . 
2 Volume 73 at page 5991 and following that digoxin 
I 3 Symptoms can reflect other conditions including 
‘| Gy. 4 the child's underlying state, and at page 6215 he 
No i. la 5 also said in using symptoms of seizure, vomiting, | 
eg ee ee i ae eS } 
: high respiratory rate or whatever it is almost | 
GE 5 gammabiaing Sea TS4 ead  SESN aSeE | 
‘ | lym: impossible to say individually -that theyare a sign | 
7 . = : 
| of digoxin poisoning because so Many other things 


_ 


can cause all of those symptoms. 

9] Ef that, is®*soGand Iiaccept! it, you 

10 cannot say that the symptoms point in any direction. 

11 What does that mean for lawyers and judges? It 

means that they are neutral, that they do not get 

put in the scales on one side or the other because | 

they are not probative. | 
Similarly Dr. Hastreiter in cross- 


examination by Mr. Ortved noted, and this is Volume 


17 can mimic what may very well be a natural death. 
18 Digoxin he says has no specific symptoms as such 
and terminal events can be related to many different | 
| 
things. It is therefore difficult and May be impossible 


img nany? Ssithationshint atc limi tall setting to be 


certain whether or not a specific symptoms is’ due or 


not. Coe digoxin toxicity in alehales din panticulary 


the arrhythmias demonstrated are often found in the 


24 


1] 16 80, page 7396, that death due to digoxin intoxication 
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terminal events of any child with a congenital 
heart disease in the process of dying. In addition | 
vomiting and irritability are also found in 
conjunction with chronic heart failure. 

Dr. Bain testified, at Volume Ge. 
page 3894 that he found evidence of convulsions 
or seizures in 16 of the 36 babies under investigation, 
Dawson, Hoos, Turner, Shrum, Monteith, Murphy, 
Velasquez, Adamo, VoLKFOEstredian in December, Fazio, 
Letenyabacsaiy Gardner, Miller’ and Cook. Dr{ Bain 
went on to testify that in his opinion seizures 
were not consistent with digoxin intoxication. He 
cited from Dr. Fowler's work which is before you 
as Exhibit 174 an article entitled "Accident pigtuane | 


Intoxication in Children" where Dr. Fowler determined 


in his examinations that of the 31 children studied 
Only one demonstrated any symptoms of convulsions. 
Generally this phenomena in association | 
with digoxin intoxication is unexplained. It should 
be fairly noted that Dr. Kauffman and Dr. Hastreiter 
were asked to address this issue. In Volume w5¢ 
page 6609, Dr. Hastreiter testified that seizure | 
activity could be caused by many different arasete : 


but was also a finding in massive digitalis intoxica- 


troen:e He found record of that in the Avberatuare. | 
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Similarly in Volume 73, Dr. Kauffman 
was asked about the incident of seizures in the 
terminal events. He stated that the incidence of 
seizures was not necessarily that high and that 
he was unsure of the cause of the seizures. He 
proposed eee eas Ai een child the seizures may have 
resulted from atoxia Sh SaCsos 3s in the terminal 
Stages of the child's life. He indicated that the 
seizure might not be from digoxin toxicity but rather 
from the rapid deterioration of the Crd Paes ir ehis 
Opinion the seizure activity was consistent with 
the "cardiac=status? 

So what you have even at this area 
is a considerable division of opMmrLon as sto the 
relevance of seizure activity in these children. 

It is not symptomatic of anything. =r ts “one4of 
a host of symptoms that May not be probative or 

May not logically lead to one conclusion or the 

other. 

Apart from seizures, in my 
examination of Dr. Rowe, reference was made to other 
causes of cardiac arrest which would be mimiced 
by possible digoxin intoxication. This examination 
is found in Volume 19, page 3320 and following. 
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1 


Zz Dr. Nadas who appears to have been obliged to 

3 give a one sentence answer - it is extraordinary 

4 the number of answers which state consistent with 
cardiac state, not inconsistent with digoxin 
intoxication. Why is that? Wel POCtOr. yOu are 


being unresponsive, I want to know WhAlGhoit. is. 


| 
| 
| 
{ 
q d The truth is that these factors do not poinge in 
| any direction in particular and the reason I make 
i 9 | this point, apart from the toxicological data was 
| 10 one Mr. Lamek's points in dealingI think with one 
11 of his categories that this pointed in that Ghreceion.: 
| In my respectful submission it would be dangerous 
to draw any conclusion that is founded in parton 
i that asa characteristic. _If that is adel. vou, Nave 
got, you have not got hearly enough. 


THE COMMISSIONER: VOUMDAV en Sada 


16 two things you say it would be dangerous to draw any 


17 conclusion founded in part on that, and then you went 


18 on to say that that is all you have ‘sete 


That sis.snot. a factor fromawhich any conclusion 

flows at all. There may be other BaGtors, .toxicgology; 
on which you can rely, but I say resuscitation eLforts,.| 
sudden unexpected Symptomatology are not fit factorsto' 


be put in the scales for the reasons that Virtually 


24 | every expert conceded. 


| MR. SCOTT: Let me put it this way. 
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THE COMMISSIONER: They don't establish 


utvebutéat they weren't there, if they weren't there 
then we could eliminate the suspicion. 

MR. SCOTT: No. It is like saying if 
they didn't die; 

THE COMMISSIONER: NOROnoF 

MRYOSCOTT: If they didn't die we 
conclude that they weren't poisoned with digoxin and 
even I would conclude that. 

THE COMMISSIONER: Children, you see, 


the children who die in the Ordinary course without 


———___. 


any of these symptoms you can draw the inference that 


they would likely not. That is, as I understand Ley 


ae : ee ——— TP 

is all that Mr. Lamek has been Saying. The fact that 
. Se eee ee ae 

those symptoms are there does not permit you -- if you 


symptoms being there you cannot eliminate the *digoxin 
intoxication&se if you want to go at it one way. Some 
people will go at it, of course, trying to find out 
whether they died of natural causes and some people 
may go at it trying to prove they died of digoxin 


intoxication. If you haven't the Symptoms that are 


7 _ <a tw oe ie ee ee ae eee ee 


consistent with digoxin intoxication then you can 
A ee eo eee. 


eliminate that as a cause and that is what Mr. Lamek 


did with several of the children. Those symptoms 
en oe ee ee OY ee 


simply were not there. 


| 
| 
| 
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1 
2 MB LSCOUTsiewlioes Heats noteusingethat | 
3 merely to eliminate that as a cause, he is using it -- 
r THE COMMISSIONER: Thate i snerues 
5 MReiSEOTT: --~¥eOo Foundsaicausees | 
am going to be saying to yousatucthelend, sin} | 
° you accept the limits of scientific knowledge, as we | 
q must, there are two factors: one legitimate in my 
8 respectful submission and one, with the greatest 
9 | respect, lawyerish in the other, that YOutcanblodkeat. 
10 The first is evidence of digoxin in the system and I 
11 will saying to you that there are six babies, in which 
12 there is evidence, upon which you can found the | 
7 conclusion, whether you will or not; for whichtMr? 
Lamek contends. 
14 : : 
THE COMMISSIONER: Bearing in mind 
15 that the others, they could not and the height of the 
16 art, the state of the art is such that you could not 
17 find any toxicological evidence in Ene otherss@ You 
18 Say, therefore, we cannot find those children died? 
19 MR SCOTT? No, you cannot draw a 
mo conclusion on any data that relates to the babies. 
Now, Mr. Lamek says that you can draw | 
x a conclusion in the following circumstances: if you | 
22 look at the last baby and conclude that that baby was | 
23 the victim of foul play then you can take the statistics 
44 | 
25 | 
| 
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| 
: | 
| 
2 and apply the statistic elevated death level, the | 
| 
3 Presence of a murderer, and that will lead you to draw | 
4 conclusions in panies V7 22,93, 4eand 5Syeothat, ein my | 
5 respectful submission, is, if you feel obliged to make | 
an answer to all unanswerable questions, that is one | 
: rationale for going about it, but in my respectful 
; Submission that does not give you the assurance that | 
8 you require, because we must recognize that even 
2 though you were to draw a conclusion about Baby Cook, 
10 as I think you could on this evidence, you might be 
11 wrong. That isn't to say that I can Say that you are 
12 wrong, but we all must hold that possibility and you 
a wouldn't want to use a conclusion in one case to found | 
conclusions in others that are not Warranted. This | 
report is to put an end to that kind of suspicion- 
15 making and to say to the publicPelook, cthise®is what | 
16 we know. | 
17 There is a lot we don't know and there | 
18 always will be and we are sorry it took so long, but : 
19 you wanted to find out what we could find out and what | 
we knew. 
20 
THE COMMISSIONER: Baby Cook is such 
zi an exceptional case, because on the 21st of March when | 
ie he came into the hospital, by that time already there | 
23 were deep suspicions that something was wrong. | 
24 | 
Zo | 
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Hy 
AS 
bo 


MR. (SCOTT: Yes. 


; | 
3 THE COMMISSIONER: And the digoxin was | 
4 looked upon as the culprit and there even was some 

thought of a murderer being loose at the time. There | 
would never be another occasion. The circumstances 
just certainly couldn't have existed more favourably | 
to discovering a foul death than that. That is why | 
they were able to do it with that. 


Now, have I been asked to find out about 


10 the others? I can't expect those wWeme perfect 

11 conditions. 

12 MRE? SCOmT: And you haven't got them. 
THE COMMISSIONER: No and I certainly 


haven't. got them. 


MRea SCOT: Poor Baby Cook in these 


circumstances provides, by the nature of the 


Suspicions, by the nature of the steps that were taken | 
17 by the staff, provides fortuitously, a horrible comment | 
18 though it is tommaker fortuitously provides the answer 
a that you need, that you may need to know about Baby | 
Cook. What use do you make of that? You see, the next. 
formula is to be a statistician and say, well, if there: 
Should have on an average year been five deaths in | 
this period or 10 deaths, therefore I am going to use 


this fact to draw conclusions about those other babies, | 


24 | 
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THE COMMISSIONER: We do this all the 
time. People do it. That is what epidemiology is 
about. 

MR oCOLrs The epidemiologists 
haven't done it. 

THE COMMISSIONER: Well -- 

MR. SCOTT: People may be asking you 
CO dev 1t; but che epidemiologists haven't done it. 

THE COMMISSIONER: They didn't say 
thace 

MR OCOLL: hey didn tCesay that. why. 


didn't they say it? Because it isn't logical: 


THE COMMISSIONER: They said they were 
not pointing the finger at anyone, but it is impossible | 
to read the Atlanta Report without reaching the 


conclusion that they thought that there was, first of 


all, that there were a lot of untoward deaths and that 


there waS a murderer or murderers loose. 
MR SCOT: teaccept thats I accepe both 
points but none of that enables you to say that Baby | 
XPALedr Or GigGOxin tOxicrty. 
THE COMMISSIONER: Well, if I were -- 
MR. GoCOrr: -——Orsthat Baby didnt. 
Maybe you could say that Baby Y didn't if there is 


some particular facts. | 
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THE COMMISSIONER: Dr. Hastreiter said | 
himself that the only certain proof, and even then you 
can't be absolutely eoerain Of digoxan, tomicityyeis 
the reading in the blood. That is what it is. We 
haven't got the reading of the blood, therefore, I 
can't give you the certain proof, but Surely aren't 
all these statistics always analogies between Cook, and. 
if you like, Miller, Pacsai and the rest and Lombardo 
and all the other children, and Belanger, that were 


found was digoxin in their blood, don't they lead us 


—o } 


to some suspicion about Woodcock, Dawson and 


Velasquez? 


MR OCOL: Let's take an example so I 
won't be offensive to any parents or the memory of any 
deceased child. Let's take a baby who I think we all 
agreed probably was not killed by digoxin. Ploryn?2 | 


THE COMMISSIONER: David Leith. 


MR. «SCOR: All right. . The, question 
here it seems to me is are you able to say ;that, Leith, 
on an assured level, say to the parents, the relatives, 
the community in which that baby lived, that that baby 


died of digoxin poisoning on a reasonable standard of 


assurance? 


THE COMMISSIONER: Certaanive cant, no. | 


MR 5 COUT: No, but taking it as an 
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example. 

THE COMMISSIONER: Yes. 

MR smro@Od: OruareayVOUmLeal ly saying, 
well, it is probable that some other babies died and 


Lf; i shave; gotto pick, ifjwe,are picking 15 it is 


probablysthis 15... That. is .not Patty heer ees is 
Se ee 
designed to do. This exercise, in my respectful 
Submission, and the Attorney General makes no bones 
about it in his statement, is designed to parallel 
the kind of coroner's inquest. You cannot make any 
determinations that are civilly or criminally binding, 
but these parents have a right to know if there is 
evidence which entitles you to conclude how .their baby 
died, what their baby died of and all I am Saying 
that as lawyers, looking at it, you look for evidence 
that. points) in) that direction, not in this direction, 
and to pile on a whole lot of evidence that points in 
neither direction or in both, doesn't assist you. 

Now, if the Commission's function be 
simply to aggravate suspicions in the sense of saying, 
on the basis of the Atlanta Report,. that we believe a 
whole lot of babies may have died of digoxin toxicity, 
we didn't need, with the greatest of respect, the 
Royal Commission to tell us that, the Atlanta Report 


was available to say that. 
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1 
2 What we needed here was a finding by 
3 the Commissioner that in the case of this baby the 
4 evidence is clear and in the case of this baby the 
5 evidence is not clear and the fact that we have better | 
evidence in some cases than in Others, and perhaps the 
; best evidence in Cook and the worst evidence in some 
; other case, doesn't make the job easier, but it 
8 dictates the answer that you have to come tor, but we 
9 have been through this. 
10 Is this the time? 
11 THE COMMISSIONER: Oh, yes. We will 
12 take 20 minutes. 
~===- SNOrt recess 
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~-- Upon Resuming. 

MROASCOTTS® EMr. Commissioner, when 
I was submitting earlier the conciustonethat a 
death was sudden or unexpected was not a reliable 
indication which pointed either to FOU play sor 
to innocent cause, I should have brought to your 
attentions proof of that proposition. 

In three deaths that Mr. Lamek, in 
his submissions, concludes are without suspicion, 
indeed I think even without nagging suspicion, 
Perreault , Heyworth and Murphy, in each of those 


eR 


cases he went to considerable lengths to draw from 
eee 


» Dr. Rowe the conclusion that the death was sudden 
13 


C if your can look at. for example, 


the case of Baby Perreault , volume 12, beginning 


—_—— 


at page 2101; the case of Baby Heyworth, Volume 14, 


he 


at page 2354; I'm sorry, he wasn't a baby, the boy 


— 


Murphy, you will find that evidence. 


What I say is that if the suddenness of 


a 


cases it is difficult to see how it can be vested 
with significance when it occurs in other cases. 


Now I simply put the proposition to 


at page 2374; and the case of Baby Murphy at Volume 14,; 


the arrest event is not a Significant factor in those 


you again to make my submission, that we must be very 
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careful to assure that the evidence with which we 
are concerned points in the direction of the 
conclusion that we are obtaining, and is not neutral 
evidence, and the suddenne ons unexpectednes of 
the cardiac arrest, in my respectful submission, 

is neutral evidence that can have no Significant 
bearing on the task that yous®dresobiitged to-fulrrity: 

THE COMMISSIONER: Well, all Eignice. 

did you say Perreault was a sudden death? 

MR. SCOTT: Yes. At page - there is 
a considerable exchange in which at page 21703°> at 
Tine “IS, Dr- Rowe Says: 

jc itelcecertari ty. sudden.” 
He says earlier: 

" So that the deterioration appeared 
there to be rapid. The sudden change 
in the condition appeared to be 
(ays Wo) We Peay age 
Now you are -- 

THE COMMISSIONER: All of these 
children, if youare just taking sudden as suddenly, 
because that is the only thing, because I guess 
deaths generally are sudden I suppose on anyone. 


Certainly it was not unexpected, it was expected, 


the death was expected some 15 days before in the 
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case of Perreault, and certainly in the case of 
Murphy and Heyworth it was expected. 

MR. SCOTT: Well then that is to 
Say that you are going to discount suddenness as 
a criteria, or_as_ evidence. 

THE COMMISSIONER: Well -- 

MR. SCOTT: If you do, then I understand 
what the standards are. 

| THE COMMISSIONER: Well, in the case 
of Leith, wasn't Leith sudden? 

MR OCOTT som Yeo Mrs Commissioner. The 
problem that I have, let's leave other considerations 
aside for the moment and just talk about suddenness 
and unexpected. If suddenness and unexpectedness 
is going to be evidence pointing in the direction of 
foul play, in one case suddenness and unexpectedness 
as a characteristic must DOWIvE REO suddenness, to 
f£OuUl plays in sal) caces, 

Now there may be other factors but if 
Che Tactom tha tlvousare focussing on for the moment, 
that you are putting in the scales is the suddenness, 
how do you explain the cases in which suddenness 
was a factor and in which Mr. Lamek Says are natural 
causes. 


THE COMMISSIONER: No, but digoxin 
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toxicity carries with ity t amecold, Dre Rowe and 
everybody else says there is a sudden arrest, that 
is what happens. Now, if it doesn't happen you 
can eliminate it. 

MRE SCOTTSES TYes? 

THE COMMISSIONER: Now if it does 
happen, that is not Specific because it can be 
something else. We can, aS you said before, we 
can throw NE - Owe, 

MR. SCOTT: But we are not talking 
about eliminating now. 

THE COMMISSIONER: No. 

MRI RSCOLT 2avWetare talking about those 
cases in which Mr. Lamek said the suddenness and 
unexpectedness was one of two or three factors that 
should lead you to conclude that the deaths were 
SUSPic lous#@atavarious tléve lis ert .an saying as a 
logical exercise that doesn't have Che Wait tietot 
logics 

THE COMMISSIONER: Well I will agree, 
if I were to say that by itself it adds ang it 
does ~ you say even with other things it adds 
oe ane to it. What it adds, it adds this negative 

value that you can't discount digoxin toxicity } 
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is unexpected. 

MR. OCOli we wesay that by itself 
1t* doesn't point in either CDEeGCLON, Tt ts 4 
natural phenomena. 

THE COMMISSIONER: Okay. 

MR. SCOTT: Now Mr. Lamek couples 
it with some other facts. If those other facts are 
themselves neutral, zero plus zero does not make five. 
In other words two neutral facts, or three neutral 
facts are no better in making an assured determination 
than one neutral fact and that therefore the difficult 
problem, and why your task is a digileui& one 1s 
that you are going to have to, in my respectful 
Submission, grapple with the extent to which these 
factors are evidence from which YOu Can “conclude. 


ft is not simpler “You know, if ft ‘was everybody 


would be delighted, it is a Cerrioly airricule complex | 


SGLENLIEITC provplem: 

Now there is some help for YOu ina 
certain number of cases, but there is HOt -1n the 
VastamajOrity Of the Cased. 

Now one of the other factors that 
Mr. Lamek relies on of course is that in a number of 
the cases is the manner of the Cardiac arrest, that 


is its characteristics apart from being sudden or 
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unexpected; bradycardia and all the rest of it 

that Dr. Mirkin described. Dr. Rowe dealt with 
this, as I indicated, in Volume 19. The heart of 
his evidence and there is no dispute about it as 

I understand it ,)asathatewhat-is ecrucial.to an 
understanding of; the cause of death is a judgement 
of the underlying factors which may produce the 
cardiac arrest, and therefore when you look for the 
possible underlying causes of the death, what caused 
the heart of the baby to stop beating,there are some 
14, possible known clinical variables, in patients, 
each of which may lead to a cardiac arrest, and 
death, and some, but not all of which may be revealed 
in a pathological examination. I have to take you 


through them quickly. 


AY Candilacwarrest  sesuliting, from heart | 
failure caused by an abnormal heart will be characterized 
by bradycardia, vomiting, sudden onset, ventricular | 
fibrillation Marrhyehmias sands shallow mespiration. 

A cardiac arrest caused by heart failure | 
as a result of an infected heart muscle demonstrates | 
substantially the same way. 


A cardiac arrest caused by hypoxia, 


shortage of oxygen, will be characterized by 


bradycardia,;4 vomiting; sudden onset, ventricular | 
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Fibrillation, “arrhythmias*and=shal low resprration . 

ff S€psis*is™the cause™of déath® 
bradycardia, vomiting, and sudden onset will usually 
accompany the terminal events. 

It is also possible as the evidence 
reveals®that ventricular fibrillation; arrhythmias 
and shallow respiration will be found. I don't 
propose to take you through, because I know you 
will remember the evidence that Dr. Rowe gave and 
which was confirmed by a number of experts. Now, 
what is the upshot of that? The upshot of that is 
that taken by itself the presence of bradycardia; 
the presence of vomiting; the presence of sudden 


onset; the presence of ventricular fibrillation; 


the presence even of arrhythmias and shallow respiration 


do not point in one direction or the other. Those 
phenomenon according to medical science are neutral 
facts. 

Now, if suddenness is the neutral fact, 
and if these characteristics are a neutral bacts 
Ewo uneutral facts (dont point you fmione: direction 
rather than ithe other. \That.of course is why 
as I said Dr. Nadas and the CDC found so many babies 
to “have died an conditionssconsistent with their 


clinical condition and indeed conditions consistent 


utet: 


ai: y 


4 


¢ 
: 5 ; 


ach pe pane ip 


a 


4 Vie ; ; 
“eo re ‘be 
a - 


abe Bec 


fit 


via en 7558 


or 
: 23 E any a: ° 
Ss = Bt Reali 2 oo : ' 
} ‘aeingtedise 6H St rt t estundtsaey Wis Sineves 
t if - yy 
Hants eaiek all th tw nos oe NiQgSt Wollaic ins 
i w = a £ . 
y 2by Mond’ I sareged ater voy elad oF seugory 
i . anh -” 2 ; 
i (hie ayn Senha. eh! sang gonebive sia saedmainzes 51 tw 
7 - 7 
, _ 
wom, -atzeane so ‘tan & Va See isnou age c= 
! a 
es) JE) ae) sctaqy BOT.” AJSes' to. Jomagu ett & vit lw 
} : a 7 
i : 7 : , as 
; (Shvinoyhesd, ic) arape ors  vieeg 164 ced: 
. - 
; | @geiigk to sorseerg otic t+ imevedo so 1 mt 
: yacigel Ii sat: “Nifpltiusrey 2a sonsresy & > PShcu 
§, 
ie a3 Sig2s Wol Leta baa eeLeiayniis io #5 rus bas 
; 7 : 
Pr ieti (Shao SIA 1G BOLIVeiCG Bre I “i moe 
: { 
S614tea G76  eztaeice) tev! ten pall : Ih ee 
ay ll fextuen. sasey agecinalihue If .w 
- cae eee oe S35 SSiseixzAI 362 may tt Ge 
2 
AOL 15D orig +, aid ering s Ob 3 Ljwan ow 
aL 
Ls y 3 ? | isi ¥ 
S20 ets bo W260 Bisse I oa 
ano isibnod, dl belib evad ag 


y- * 


“9% 


—_ 
— 


25 


| 


ANGUS, STONEHOUSE & CO. LTD. Scott (Argument) 974 


TORONTO, ONTARIO 


with sdigoximetoxicity ~ because the symptoms, the 
dying signs are substantially the same in both 
cases. 

LE Lisvumy respectful submission that 
any attempt to try and separate them out in these 
cases is not going to be useful in the determination 
you have to make. The only prudent approach for 
this Commission is again to examine the EOxicological 
data in those cases where it exists. 

Now as Dr. Rowe testified many of the 
abnormalities that he described in the 14 can lead 
to’ cardiac janrestys eventhough tihe child sick in 
hospital may have a normal heart, the presence of 
an abnormal fheart is mot aepre-condition for many 
of these,abnormalities,.-I'm sorry, many .of those 


modes of arrest. 
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But where the child in question is a compromised 
baby with a congenital heart Aes as was the | 
case with a majority of these babies under investigation 
the additional factors put them at an increased | 
risk of death. He put before you Exhibit LZ Sy | 
a publication reporting on the New England Regional | 
Infant Cardiac Program which found certain factors 
present in children who were said to be at risk. 

These were explored by him with questioning from a 
number of Counsel in Volume 2, page 3960 and following. 
The anatomical condition of the child and the severity 
Ofetheslesionis) one tactorn: splacings a. child ate increased 
risks «Extra cardi aci mal formations».or complications 

is, another. factor. The age of the child and low 

birth weight also increases the risk. Prematuri ty) is 


Bick ACL OM, A child who has failed to thrive from 


birth also faces increased risk as do children who 


have had surgery. In the Volume which we have now 
had copied, I'm not quite sure at whose expense,. and 
which each Counsel has, you will find in the summary 
of Dr. Rowe's evidence on each of the babies reference | 
where it, exists, to; each of. these factors: 

There is also evidence in the New England 
studyg that. there, 1s a higher ¢iskeof mortela tye ia 


patients who are being operated on under the age 
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of two months. In particular the study found that 
between 35 and 40% of the children studied died within the | 
first year of their life. Clearly any child with 
a congenital heart disease who does survive to one 


year of life has a better prognosis and is less 


likely to die suddenly or unexpectedly. The same 
cannot be said for the very young, highly compromised 
infants with whom, in many cases,we are dealing. Oe 
is because of this profile that in the Hospital during 
the period under investigation the deaths were 

viewed from a clinical perspective because the clinical 
perspective is the best vantage point from which to 
judge the cause of death with, where appropriate, 
pathological and other aids. With very few 

exceptions no death was so out of keepingwith the clinical 


explanation as to be highly suspect. I think I 


can show later even in retrospect the clinicians 


and the independent experts accept that the clinical 
status of these children may explain their deaths. 
The children under investigation with only three 
exceptions, Woodcock, Hines and Pacsai had severely 
compromised anatomical hearts. Hines and Pacsai 
were believe to have compromised conduction systems. 
In addition all had a number of clinical variables 


which could lead to sudden death demonstrated by 
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the familiar terminal events of ventricular 
fa vii lat ony, bradycardia, arrhythmia, shallow 
respiration, seizures and vomiting. 

Exhibit 158A examines the babies with 

which you are concerned individually and indicates 

that these children had compromising factors each 
of which could have led to death in the Manner 
described as being indicative of digoxin toxicity. 
Many had in excess of four or five of these variables 
in».combinationwrvou Say, what has all that got to 
do with me? What all that has to do with you is 
to emphasize the difficulty. of the assessment that 
you have to make. This report, I know, will satisfy 
that parents that all that has known has been known, 
recorded and decided, and I know it will Sacrsry 
the doctors, ards theynurses €t) with besa Cen Garces La, 
diffidculttwrask § buts you cannot» deals with» the problem 
unless you take account of these factors, and to 
refer to a statis ticad analysis not designed to 
prove the question you have to answer is real lyatin 
the end not going to help you with the answer and 
is not going to justify your expectations: 

Dre Cubz ine Voliumeia7 beginning: at 
page 3777 emphasized that with Tespects tomthe aa 


causes of death each of which was possible for one 


\ > 
: ’ 


- es fh aes trig. 5 Bones Per hewn ea +; " 

eGo ainkl eo af . ty iat 

; wok ry: ites 7 aa rely serite" 4 aSand hf 1 ene abhinde’ & ; 
+ : i - ) 

Te Be Vi Here forignss b 

ha 


. ‘es 
ya ae ea oe ee 
7 oe a 
> ar: 
_ 7 _ “ 7 : 7 as 
_ : : a mer nt ; 
ois ae 30 ingens Ae . ‘3 
‘ Vee : 


> a) 4% ma 
‘ 7 
> mi < i 


| i 
ates betas eritbe S25 UST noiny / 
psn salon egos” niet @atet! Mo saad tary j 
aa: * pera o> bsl svead Diver dcidw je 
- 7 _ 


ft 7 
7 Pha, “BAROE iaete S¥ViSGSlEn? pEebsd |5 Sadiiseeo 


i Pree nme bi avis 19 ~bt 26 @2eolo nL bed ¥asit he 
t 


g 


anaes Jen iis. 26h Senw  .vee uov’ waairdectidmas nf. i 
, : . 
wy ue ‘iy off OS 25d: Sadist Ife sew Team 2G" Ob iv] 
i 46fs" sfigmesseces Shs 30 mori Ss ak bettas 


yaakaie tik one’! .Fewebs Sher ..eNakm O35 oesd Woy 


atvedd need aed nwo ead on ind aGele dened Gah? 
Giebtee ALE SL Mons i Sie Bedicsed Onc b25n00u 


i etponts > acl Sie wi ‘eeevinn Sily bak. wtasgood ang 


5 —* nJGY £0GD 2JONKSS Loy JuG ,AgBe FiveiIT2lb o! 


® 
-~<@ ~~.) GAs , = ror 
Si HPTLELyRe | VTE “ved 


iw ic dose Wteeh Yo ss 


ANGUS. STONEHOUSE & CO. LTD. SCotate (Argument) 978 


TORONTO, ONTARIO 


1 
“ of these infants discussed by Dr. Rowe, that evidence 
3 of those would be seen at autopsy in only some | 
4 instances. He told you that for example pump 
c failure as a result of anatomical defect would be | 
6 Observed at autopsy and there would be other 
evidence of pump failure in other Organs such as | 
; Liverse aungss kidneys, ‘ete.>" He® went on to say’ that 
‘ hypoxia, a common method of aying= ine young children, 
9 would be revealed but only if such spells had been 
10 ocurring for more than 24 hours before death. If 
11 not, there might be no pathological indication at 
12 autopsy. If sepsis was the Gn area ie cause of 
13 death, there might again be tissue reaction but it | 
takes time for those changes to occur and overwhelming 
a sepsis of a short duration would not be observed 
- at’ autopsy7 =He went on to deal® with Lespiracory 
16 illnesses which might or might not be observed, 
17 temperature instability and so on. 
18 The point here takes us back to the 
19 pathological point. Mr. Lamek says you can 
20 take account of the fact that some of the pathologists | 
ns reports were not able to disclose the cause of death. | 
The pathologist said that but Mr. Lamek Says that 
a you can take account of that. In what way? You | 
=3 can take account of that to escalate YOUr* SUSPICIONS. | 
24 
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Dr. Cutz, uncontradicted, says there are many | 
methods of dying common to small babies in a 
cardiac ward where there will be pathological evidence. 


In particular Dr. Cutz noted and you will have a 


note of the evidence and I don't have to go through 


it all, if there is a conduction failure the 
pathologist without an elaborate Study, Gannoe f£ind 
any cause of death that is related to a conduction 
failure. One was contemplated in the case of the 
Hines child but those studies are long and elaborate 
but necessary if that cause of death is to be 
included or excluded. Otherwise evidence of it is 
not present at autopsy. The same with acidosis, 
there would be nothing at autopsy to either confirm 
or refute the clinicians judgement that acidosis 
caused or contributed to the cause of death of the 
child. The same with apnea, except that a detailed 
examination of the brain may show changes in the 
area which controls réspiration if the apnea has 
Been Occurring, according to Dr. Cutz, Volume 47> 
page 395, for some weeks. He said that apnea assigned 
by clinicians as a cause of death in young babies 

with cardiac problems is not observed at 


autopsy  1"50% cf the *cases. 


What Mr. Lamek said, you will have a 
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note of his evidence, is where the autopsy findings 
in the 36 cases under investigation had pinpointed 
no particular cause of death, the balance in the 
case should shift to a determination that digoxin 
was involved in their deaths. Yet the testimony 
of the experts makes clear that many factors may 
lead to death and yet not be detectable at autopsy. 
Agaime@eiters.clearm thatmasrtsc#entistsiivathologists 
look for evidence before they ascribe a known cause 
of death. Frequently the certainty which would be 
sought by lawyers is not present in the medical 
world. The evidence for many reasons simply does 
not Spresentepesel Fy 

EttUsealsownotablesat tthicscojuncture 
to indicate digoxin poisoning which Mr. Lamek assigns 
as the cause in some of the deaths and which may 


be a cause in some of the deaths does not show at 


autopsy. If it is argued that apnea is not the cause 


and Dr. Rowe sor*the clinicians are*wrong because in | 
i 


Pparteitewasenot disclosedtat autopsy theasame argument | 


could be turned around in exactly the same meaningless | 
sense - digoxin was not disclosed in autopsy therefore 


isethe®catise.Leror that you have Dr. Becker's evidence 


at Volume 38, beginning at page 7723. 


Therefore, Mr. Commissioner, I submit to 
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you with the greatest respect that the facts that 


the deaths were sudden or unexpected, the: fact that 


=~ — 


it was consistent with digoxin GOxIeG1L LY ,WEheatact 


we 


that resuscitation failures were high, if they 


were, the fact that death was accompanied by symptoms 
Resa ey Geter is een are 


one and it leads to no conclusion; to have five does 
not help you because five zeros still equal zero. 
All of them are uncertain and unreliable guideposts 
to the judgement you have to make and any real 
assistance has to be found in the toxicological data 
where it exists. Where it does not exist, if you 
have noted, because it is not available, through 
nobodyséssafaule; judgment simply cannot be safely 
made because you then begin to enter into the world 
not of science and logic where we might be at home 
on thesevidence butsh\into the.world.of statistical 
analysis. 

That brings me to what is really the 


heart of Mr. Lamek's submission. I agree with some 


of his conclusions about individual babies to which 


I will come in a moment, but in my respectful submission 
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1 
2 his process may lead you so far astray that though 
3 you may come to the right result in a numberof 
4 cases it will be by a process that will be eters 
5 ania A BOM yl oe estat oc GONGCLUSLON, LLrste in 
‘ Cook and then in effect presume that all preceeding 
deaths are suspicious. He argues that once there 
—_— 
’ is a conclusion that any one child died as a result 
8 of digoxin intoxication the balance tips and there 
9) must be suspicion ‘about the “others. 
10 As fate would have it, the baby that 
11 tips the balance in Mr. Lamek's view is the last 
12 baby in the nine month sequence who died and he has 
3 an advantage in making that submission that is not 
available to the doctors or the Hospital who had no 
fe Knowledge of Cook until the end; but that is an 
15 advantage he is entitled to have because we are not 
16 concerned in this inquiry about whether the clinicians 
a7 were right in March or September or January, we are 
18 concerned about what, in fact, the facts reveal about 
19 Cause of death. “That isan advantage he is entitled 
to have. 
20 
The ppoint es, that once vou make a 
2 conclusion about Cook the balance tips and there 
ae are two kinds of evidence. First he says you can 
23 review the death of a particular child, the clinical 
24 
25 
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course, the nature of terminal events and the reaction 
of the staff to the death, if they were surprised | 
or shocked. The second thing he says is that you 

can look at what he calls the nature of common 

patterns or, his phrase, common threads running eeccan 
the deaths; . the failure of resuscitation and the 
remarkable frequency of sudden deaths. He asks you | 
to conclude with respect to some of the babies that 

it is inescapable, his word, that an number of 

these babies were deliberately killed by overdoses 

of digoxin. He suggests, and I agree, that the 
question sforewhich we may never have an answer is 

how many of these children died in such a fashion. 

He asks you to conclude however that the vast 


— cc te aa ee 
majority of these children died from digoxin involve- 


——— —— 


ment,because of the finding as he says, that .one 


irrefutably dad; and that 1sethe point with which 


we take issue. 
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In my respectful submission and perhaps 
1 am repeating myself, if your report is to stand as 
a record in this case you have got to err on the 
side of caution. 

in the, absencerorriclear and compelling 
evidence,. Particularly etO.Leologieal evidence, ¢t 1s 
difficult to determine whose cause will be advanced 
by including as many babies as possible in the 
Suspicious probably murder category as he does. 
Certainly that, in my respectful submission, will not 
serve the interests of the public or the interests 
of the parents. 

In addition, the confidence and faith 


SSC 


of the staff committed to saving the lives of-:infants 
ee - a 


is not served by increasing where there is not a 


firm evidentiary foundation, the likelihood of 
ie i 


probable murder. 


Dedication and determination of a | 
—— — ——____.... 


Stait that 1s devoted for caring for sick «and dying 


ee pe ee a 


infants can only be undermined by making determinations 
| 


ee 


that are not firmly founded on the evidence. 


There really is a difference of focus 


I think between the position Mr. Lamek takes and the 


| 


! 


position we take. You have to decide the position 


from which you begin to classify the deaths. Either 
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ul | 
1 
| you Start at thesmatLupalecauses sondsoL athe spectrum 
J : and move away from this position only in the cases | 
> where you have been presented with clear and compelling| 
‘| 4 evidence, that the death was due to something other 
| bs than natural causes -- that is the position I take -- | 
a ] 6 Or YOu stant with whe assumption that, because of 
1 2 7 Cook, all of these deaths were suspicious probable 
| 3 murder and eliminate from the list only those deaths 
| | in which there is a clear and compelling consensus 
i among experts that the deaths should be considered as 
i} a Na Gu are 
] 11) If you tried to analyse the foundation | 
ie of Mr. Lamek's effort to categorize these babies, I 
4 13 think it will be revealed -- I haven't quite completed | 
| 14 the exercise -- but if there is any expert who raises 
7] 15 a possibility, even though the weight of the expert 
| testimony is agains: fim -- 
- THE COMMISSIONER: MoCo cut niks Ne | 
| us ever went to possibility. I think he may though have 
18 gone as far as probability. If any expert believes ee 
_| 19 the child died of digoxin toxicity perhaps that is | 
| 20 enough to make it a suspicious death. 
1 MR SCOTT: - The result of that as 
J 22 there 12S no, rationale for it... Sometimes. he accepes 
Dr. Hastreiter and sometimes he rejects Dr. Hastreiter | 
I se on a death that occurred right the next week. | 
24 | 
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THE (COMMIT SS TONER» Thatyris the juaLera ly 
process. We are entitled to do that if we want to. | 

MR pioCOTE:)) Youkt are entitled, but in 
my respectful submission, you don't want to, because | 
what you have got to do is erect a rational foundation 
ands theres ussone? for soumihi ndings. geimeanyet can't 
enphas lvemitetoorstrongly,., sir. Yow are not a 
Delphic Oracle. No one expects you to be right, but 
everybody expects, knows that you will apply yourself 
to the development of some standards against which the 
cases, toy bem udged= data ist tor béesjudged.| 11 mean 
this report is important. 

THE COMMISSIONER: inCan "assure you 
that whatever] will ImdemiewilMimstry sto qustey: it. 
Lh may cnotwpe: wustwareble jsbut Ws wi ll icertainivedo 
my best to justify it by giving the reasons. 


Thewething that concerns me is that 


a 


I have been asked to find the cause of death. Why 
ee 
should I err on any side? Why should 2 err on ‘the 
CEE ee of boldness? Why shouldn't, 
Tt be my honest opinion? What is wrong with that? 
It may do a lot of harm to people, but they have asked 


this Commission with all along. 
ine eS a ieee 
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TORONTO, ONTARIO 


MR. SCOTT: But why do you think they 


asked you to hear the evidence? You might have been 
asked to give your opinion. 

THE COMMISSIONER: ¢fhat isrright; and 
I hear the evidence and surely don't I decide the 
best I can and if it doesn't please people and it 
causes harm -- 

MRe SCOTT*e Iudontt asktyourtosplease 
people and I don't ask you to be over-awed by the 


prospect of causing harm, but with the greatest 


respect, no one is interested in your opinion, because 


that could have been canvassed without the necessity 
of hearing any evidence. 

THES COMMISSIONERS. Notfquites: oi 
think thesopinion) aftereasyeariis aslittlesbetter 
than the opinion, just guessing at the beginning, 
read the Globe and Mail. 


MRenSCOTT > rektois youreopindonaon the 


evidence. 

THE COMMISSIONER: Thatnisrrighth 

MRe SCOTTéoi1S0 whatlyoulhavei tovdoois 
you have to evaluate that evidence. To say now, I 


have been sitting here for a year and I have heard it 
eld ,obutnd guesstihwse thise thissisenot gethngare 


provide the foundation which alone will justify this 
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988 


Drsay -you tshouldverr vor itheitside of 


caution, because you are engaged, willy nilly you 


didn “et fa sieRtor Tia. 


We didnt fask to "be ‘here, “and what 


is really a scientific exercise, in which there is in 


hany +Casestatdivisionsoreop inion. 


What Mr. Lamek says, 


ip 


if I read his analysis correctly is that when one of 


ee 


ar a a3 


four, three or four or five experts - it varies from 


ane ee 


CaSe Feo case S= tsayseiwtiimteitamay. be probably murder, 


a enna 


then 4thatrputs Sirtintossliot Ay 


er eee eee 
formulation: 
pee ee 


reasons given by the witness makes sense. 


whatyvehe*judreratiprecess@ils about? 


THat (is “avmechanical 


THE COMMISSIONER: 


i 


Lewstoniy ifuthe 


Titiis ils 


If the expert 


comes in and he gives reasons and he reaches a 


eonclusron and Gyouldon Wt tthink much ofbhisareasons, 


therefore you Pdone.think much tofiehisweonelusion. 


Lfipron Ssthetotherm hand HisGrneasons *makestsense and he 


stands up well under cross-examination -- I have been 


doing Sthis for lyearsi, 


Maybe it has been wrong, but 


this is what I have been doing and I will believe one 


of them and I won't believe another. 
in favour of your argument, because I 
one of the experts who is on the side 


as opposed to one of the ones who was 


It may well work 
may well believe 
of caution; 


prepared to 
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find murder under every bed. 
MR. SCOTT: I begin with the proposition, 


| 


and I am repeating myself from yesterday, that no expert 


witness came from afar to this Commission to pull the | 
wool over anybody's eyes. They are all truly 
distinguished practitioners of their science. They 
all came in an effort to be as helpful as their 
knowledge and science permitted them to be and all 

I say, unless the experts say that is murder or that 
is digoxin involvement, how can you discount the one 
who says that I have grave doubt about it? In that 
case you have to say that it is not proven or you have 
to do what Mr. Lamek does, which is to ask you to 
accept Dr. Hastreiter in one case and reject him, as 


incredible in another case; to accept Dr. Kauffman ‘in | 


one case, but dealing with the next baby say, well, 


we will just put aside Dr. Kauffman, we weren't 
impressed by him when he dealt with Baby B. 

THE SCOMMESSIONERS elibens inconsistent, 
but gitapreistith permitteds gliuksestibl tpartsofathe 
judicial eprocessisgtlhil don' tathinksathateDr a fKaué iman 
gave enough consideration to certain factors in one 


thing and gave a lot of consideration to something 


else 1 am entitledeto hsayothateal eheliiteve whim im sAcand 
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accept him inaBe 

MR. SCOTT: You are entitled and there 
is no appeal. In my respectful submission in a case 
like this -- 

THE COMMISSIONER: I am entitled and 
I trust that I will not -- if I decide that one witness | 
is essentially crediblesn wil not reject his evidence 
on some matter unless there is good reason for it. 

If I were a jury I wouldn't have to give reasons. As 
I am not a jury I will have to give reasons and I 
will give reasons, however, your point. 

Mae SCOTT <2" Yourhave "My ownre. 

THE COMMISSIONER: I have your point 
on that. It is a good one. I don't promise to accept 
it, but it is a good one. It is like Dr. Kauffman's 
evidence, I don't have to accept it. 

MEReecoCOTis. Well then, Mr. Lamek then 
goes on to deal with the second kind of evidence and 
the first kind of evidence he has categorized I have 
no quarrel with 2t.9) lisayval number ofiithe® factors: He 
deals with are neutral, but the first kind of ev tdencers 
which iS =primaridy toxeologicalee luhayelno quarrel 
wath. 

Then he goes on to deal with a second 


kind of evidence. He says and I am quoting: 
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TORONTO, ONTARIO 


"The second kind of evidence is the 
evidence as to patterns and common 
threads running through the deaths. 
At StheStime@ot cheronsettofe.critical 
Symptoms of so many of these children, 


the depressing failure rate of 


FESUSC Lation efforts during the 
epidemic period, the observable 


associations between Hospital personnel 


and deaths, the remarkable frequency 
of sudden, precipitated and 
mrreversible decline @f cardiac 


arrest and death." 


We say that that is not a permissible approach, because| 


| 
ist PinMekiectie ist circulars 


Mr. Ortved,: I understand, will deal 
in some detail, with the patterns, but let me give you 
whatwassa stanceliis cans in dealing» with. our proposition | 
here. 

Mr. Lamek uses the development of a 
pattern to suggest that something Untoward was occurring 
on the Wards 4A and 4B. pattern culminates in 


the death of Cook and Mr. Lamek suggests, elevates 
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TORONTO, ONTARIO 


the Cook death to one of suspicion. It is the pattern, 


initially, that makes the Cook death suspicious. 
By Mr. Lamek's own argument, the Cook child was so 
Seriously compromised clinically that his death, had 
it not occurred in the context of an elevated death 
level, could not have been said to be sudden or 
unexpected. 

Having used the pattern to help him 
establish the suspicions surrounding the death of 


Baby Cook he then takes the next step. 


THE COMMISSIONER: I see what you are 


Saying and I see what you are Saying in circular. 


I don't think that is what he did. I thought he took from 


Cook's pleadings the fact that Cook wasn't supposed 
to be on digoxin at alll and from that determined that 
Cook was poisoned by digoxin. Then having done that 
he examined the circumstances of Cook and he compared 
those circumstances with other babies, some of whom had 
digoxin evidence and some of whom didn't. He reached 
a conclusion. That is perhaps not precisely what he 
did, that is what I was told he was GEV inG <O:.dO7. 
MR. SCOTT: I don't think we are very 
far apart in what he-did, but % stil) Saver wasiss 
Circular. 


Yesterday I tried to persuade you that 
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patterns are not likely to be of assistance arr an 
particilars= we Suggested that any pattern from which 
you could draw any conclusion would have to await 
your determination of the cause of death of the 


children, that you can't assume a pattern, Wse-4a1 tf to 


prove a fact and then use that, those facts so proven, 
to confirm the pattern. 

Your determination, as to which babies 
died on an individual basis may well produce a pattern, 
but a pre-existing notion of what the Dattern ss" 1s 
not going to be of any assistance to you. 

If you return for a moment to Mr. 
Lamek's classification of the babies. At the end of 
his argument he indicated to you that there were 11 
babies, on whom he had no toxicological information. 
These were babies Taylor, Hoos, turner, "Shirwan . 


He has listed them I think in’ the last two categories. 


Shrum, Monteith, Velasquez, McKeil, Adamo, MacDonald, | 
Gosselin and Fazio. They are the babies that are 
found in his categories which I numbered: <6. and —7). | 
Hemsatds that at Volume 53eat= page’ 624% 

Now, he took those 11 babies and he | 
urged you, on the basis of their terminal events, 


to consider that isixvor, them hadesomemlevel or suspicion 


and five he said that the only evidence, which he 
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wasn't going to ask you to act on, was the presence 
of@theynursing Brean: 

I think you will remember that of the 
Six he said there is something suspicious in the way 
they died and with five there is nothing probative 
thateyeou can rely jon. 

Now, of those 11 babies -- 

THE COMMISSIONER: There is nothing 
but the circumstantial evidence is the Way -heyputelt. 

MR. SCOTT: »,sAnd the circumstantial 
evidence means, not the manner of their dying, it means 
thedward andethe shift. 

THE COMMISSIONER: Certainly some of 
these five were, their manner of death was classified 
as consistent with digoxin intoxication, but Mr. Lamek 
found nothing else to go with it other than the 
circumstantial evidence, which was death in the 


presence of. a particular team of nurses. 
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MR. *SGOTT: And there were of course 
lots of other babies whose deaths were consistent with 
clinical causes or digoxin intoxication. 

THE COMMISSIONER: That's right. 

MReeSCOT Ts Dnhatetactorspoints 
nowhere. 

THE COMMISSIONER: ghatls tight. 

MRehSCOTT: So what he says is that 
his first category, Category 6 is a category where 
there is something in the manner of dying "sudden and 
unexpected", was the pattern of death, he finds some 
evidence there. 

THE COMMISSIONER: Yes. 

MR. a2SoCOrT. In the seventh category 
he finds no evidence, what he calls the circumstantial 
evidence, and I understood him to mean by that 
their death on a particular ward ata particular time 
under the supervision of a particular shift. 

Now of the 1l babies, you know, if you 
took those 11 babies and tried to make a pattern of 
them you have to look, because there is no toxicologi- 
cal evidence in any of them, to the expert evidence 
to determine the nature of the cause of death. 

Now, Velasquez iS a special case, 
because there is a medical dispute which he 


dealt with at some length with respect to 
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; | 
2 the idiosyncratic reaction to the particular | 
3 drug; but yet if you look for a pattern, for example 
4 in August, at the time of death, you note that Hoos, 
5 Turner and Monteith all died in the small hours of 
2 the morning on Ward 4A in the presence of the Trayner 
team, but yet each of them is judged to have been a | 
é natural death. The nature of the pattern doesn't | 
: assist you in reaching a conclusion as to how the 
9 children died. The only relevant evidence on those 
10 babies, and on the others, can be the position of the 
11 experts. So that when you look for a pattern it is 
12 not there. Now what there is, and I will be coming 
Fe to it, is an elevated level of deaths and we concede 
that, we have had our own epidemiological study done 
rh and we accept CDC which says that. But if you are 
Je looking for a pattern, the common Eheeads ein: my | 
16 respectful submission it simply is not there. 
1%, Now if you look, for example.if you 
18 accept the submissions of Mr. Lamek between the period : 
19 July 31, 1980 and September 2, there are seven deaths. | 
20 Of these he urged you to find there were natural deaths. 
in@etivesof (theachiddren, Hoos, Turner, Monteith, Murphy 
= and Heyworth. He has noted that the evidence support- 
ae ing a suspicious death in Shrum is dubious and based 
23 only on Dr. Hastreiter's assertion that the heart : 
24 | | 
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block occurred some time after the catheterization. 
That baby does not fit the time pattern because he 
died at 8:00 p.m. How then does the pattern assist 
you? It doesn't assist you.because the very pattern 
for which he contends in August —- september, in that 
period, is a pattern of natural deaths. It is, there- 
fore, fallacious to use a pattern established in the 
course of deaths found to be natural deaths to 
Substantiate suspicions about deaths which may be 
more puzzling. It is just a process that has no 
logical+virttetto its 

That leads you to the question if you 
cannot rely on a pattern, you can rely on the fact 
that there is an elevated level; but you cannot rely 
on a pattern, because Mr. Lamek's own submissions 
discount the pattern. Because if the pattern existed 
as he says it did, he would not be making the 
Submissions he is making to you on the particular 
deaths. Those submissions are inconsistent with the 
pattern on which he relies in dealing with the other 
cases, and that is why our major submission to you has 
been that in the act of deciding you have to make an 
effort to establish the standards by which you are 
going to judge the cases. 


If we look, for example, at Colleen 
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Warner tito died on March 7th at 3:45 in the morning. 
If you look at the so-called pattern, the time of her 
death is critically suspicious. The presence of the 
team is suspicious; the death on 4A is Suspicious; yet 
Mr. Lamek has said ignore the pattern in Colleen 
Warner's case, digoxin involvement in that child is 
probably as a result of therapeutic administration. 
This in spite of the fact that Dr. Rose has testified 
that she checked the loading doses and those loading 
doses appeared appropriate. So even Mr. Lamek 
contending on the one hand for a pattern to show the 
likelihood of digoxin involvement is obliged to make 
exceptions to the pattern that illustrate the pattern 
is not there. The pattern, if there is one, will be 
illustrated when you make your findings as to what 
deaths on the weight of the expert evidence were 


digoxin oriented and which were not. 


Now if we can go one stage further, 
with Baby Warner, because I think it illustrates, it 
is an illustration of the problem with which you are 
going to have to deal. If there was ever a baby whose | 
death on the basis of the pattern should be judged 
Suspicious, it’ is the death of Baby Warner. The bedecal 


month, the critical team, the critical hour?* andsis 


the pattern is going to be one of the standards that 
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1 
2 you apply you have got to put Baby Warner into the 
3 Shapiedcus categories. 
4 THE COMMISSIONER: But there is a 
5 difference. You see what happened here is Baby Warner 
A is not being put in the suspicious category because 
there are no other suspicious facts, there is nothing 
: that establishes that Baby Warner died a natural death, 
8 that has not been proved either, but we don't put 
9/ Baby Warner, and I am now speaking for Lamek, and not 
10 necessarily accepting Mr. Lamek -- 
11 MRELSCODT: That is the way I would 
12 treated ts 
iB THE COMMISSIONER: But thatecis sa that 
is his argument, he can't say - he is not saying 
: necessarily that Baby Warner died a natural death, that 
2 Baby Warner could conceivably have been poisoned. 
16 There is nothing in the circumstances of the death of 
Ws that baby that definitely establishes that it died a 
18 natural death. We do have some very positive evidence 
19 in the case of Cook, because we have this unprescribed 
sh digoxin in his body. We have nothing like that insofar 
as Baby Warner is concerned. We have to look around 
ss and see if we can find anything else, we can't find 
ae anything else and therefore it is that we put that in 
23 the natural death category. It certainly doesn't 
24 
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please you the fact that he has done that, he has done | 
that in the sense to Satisfy the principle that we 
don't go guessing at somebody being murdered, we don't 
do that, there has to be some real basis for subscrib- 
ing to that view. With Warner there isn't and 
therefore we put it in the natural death, and I thought | 
you would like that? 

MR. SCOTT: That is the problem. I 
don't part company with Mr. Lamek in the case of Cook, 
where there is toxicological data. I get concerned 
because I want a level of assurance in the report 
about what he does when he has not got toxicological 
data. When he has it he and I make a Similar 
Submission to you. When he has not got it, then what 
does he do? He goes to other factors. -+i@have *beén 


trying to analyze the factors he goes to "Sudden and 


unexpected", the terminal events. 

THE COMMISSIONER: The failure “of ‘the 
pathologist -- 

MR ARS CORT: The failure of the 
pathologist; the failure of the resuscitation effort. 


THE COMMISSIONER: The surprise. 


MR soCORT: The surprise. On analysis 


those are not, I am repeating myself, those are not 
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factors that point in that direction. The last factor | 
he goes to is, what does he call it -- | 

THE COMMISSIONER: The circumstantial 
evidence. 

MRASSCOTT: The circumstantial evidence, 
the ward, the team. Now all I am saying -- 

THE COMMISSIONER: And the frequency. | 

MR2eSCOTR: All I am saying is, how | 
does that become a corroborative fact. In my respect- 
ful submission it doesn't become a corroborative fact 
unless he is prepared to say, which he is not, that 
that is a standard that will excite suspicion in each 
case. Because what he has done is, he has said it 
doesn't excite suspicion in the following cases. 

THE COMMISSIONER: He doesn't have to | 


findeit .inYablheases)eircdon'tehave to+find it tin»all 


of these deaths because these children were in a 
hospital, they were sick and some of them were going 
to die. Now if all of the children were perfectly 
healthy, if there was absolutely nothing wrong with 
them at all, and if they all died the same hour with 
the same team and everything else then it would be 
illogical to say, he would have to say they all died 
from something. With these children you don't have 


to do that, some of them we know, they were all very 
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Sick, and some of them could and some of them couldn't, | 
that is why we have had this inquiry, because the fact 
it was in a hospital. 

MR. SCOTT: In my respectful submission, 
one is justified in an inquiry like this in referring 
to a pattern as probative of something. tf there is 


= | 


a pattern, Ener characteristic of a pattern isnits 


———— ~ 


es 


cousistencys there ceases to be- a pattern if iteis 


ee ee oe a = — ] = 
not consistent, it then becomes two Pabrexns; or three 
gee eee s ee a ee 


patterns, ‘orhasmix. 


Now what I am saying is that Mr. Lamek 


having announced the pattern immediately destroys its” 
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characteristic as a mebtoen by devaating J From. it* 
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do that, and he undoubtedly is, I mean tI “accept Nae 
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he says, then he can't rely on the pattern. If he is 
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going to rely on the pattern as probative in case X 


he can't say well I choose not to rely on the pattern 


in case Y, he is then not applying a Te aneaoie that 


ee —_ 


makes any sense. He is developing a make-weight for 


SS 


one case that is not applied to the other. 


Now if you think - if he came and said 
there is a pattern which can be demonstrated, which is 
a real pattern, that would be one thing, but he doesn't/| 


Say that, he says there is a pattern which I am going 
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TORONTO, ONTARIO 


to invoke in these cases but for those cases I do not 


rely on the pattern, it doesn't apply) wand tof course 


he doesn't rely on it in those very instances that the 
pattern is designed to account for: the ward; the 
nurse; the shift; and all the rest of it. 

Now all I am saying is that in my 
respectful submission that kind of observation is not 
a firm foundation for the kind of assured conclusion 
that we want you to draw and that we think you can draw 
in some of these cases and to overreach the determi- 
nation necessary by reference to those considerations, | 
in my respectful submission, is not consistent with 
the kind of report that you will want to make. I 


wonder if this would be a convenient time; sir, co 


refuel? 
THE COMMISSIONER: Yes. Yes, | 
Mr. Tobias? | 
MR. TOBIAS: Mr. Commissioner, just ! 
before we break. It was my impression from the | 


exchanges which took place earlier this week that we 
might be in the position where we had some time off 
tomorrow afternoon. I think you are aware of the fact 
that I and some of the other parents' Counsel want to 
address you on certain issues. 


THE COMMISSIONER: Yes. 


3 ae 


ate. aane 


7” 
(tine sis Tr2esA 
a : 


vor Petit: ws veo ot wary" a 


+of' ei ablosvaeens ry beix si sae pansy, aise 


ot note she? mis?’ © 
: 


: 
y Hid 29 Bae we od wore shew se 70% 

~ for ts Mero C7 Ott a0 .9eor3 To son (ts 
‘cfietehianen Seay drhanneasten Vi peteosh notgag 
; ateLet sone. .pekteiadve iuitoecesst Ya 4! 


at ) Pre wy. gaks stoqger to oa1t 9s 


r 25 a4 S2INMMON: SHT 
rae, aM 

Saul «waeaoc2e I9NGS 74 sehlLLOT «ae 
edo most aoleasiua:.ypeev $f . Ase i ov etesoc 


ay 26d seew eftld zelltas ooniq 4o03 4 fw Beaneticns 
ito sits omoe bed ew ea<thw aolginey avd ab ad trigin 


2 
o2% ef Jo StawaA ege Oy 4a T .deamietie wornonr? 


oo ¢oew leanue? ‘esneiae sedda of 10° ence 


-eayeal abaries ne 


- : ¥ 
ad #86T 


10 2 


q 


24 


— 
jo) 


bo 
wn 


| 


ANGUS, STONEHOUSE & CO. LTD Scott (Argument) 1004 


TORONTO, ONTARIO 


MR. TOBIAS: If it appears that in 
fact Mr. Ortved may be arguing tomorrow afternoon 
I am just wondering if it might be appropriate to sit 
a little later and set aside half an hour or so at 
some such time so we can address you on this concern? 

THE COMMISSIONER: I think what he is 
now asking Mr. Ortved, he is really speaking to you, 
how long do you expect to be. If I shut up you would 
be finished sooner. 


Mee OCOLL: No; mo: 
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1005 


MR. SCOTT: I have kept quiet for the 
last couple of weeks in order to have this exchange 


and I am grateful to you, Mr. Commissioner, for 


participating, fully in it. because it is so fundamental.| 


It; just. has tobe, dealt with.. I would feel very 
badly - I would rather that you had the time to put 
your problems to me, if I could help syou, than that 
i, dealt with them. 

THE COMMISSIONER: Assuming that I 
am going to do.that,, then —- 

MR. SCOTT: Then we are going to have 
a good time and we may not be able to satisfy my 
friend, lf think 1. wil) bee £1 ni shed by lunch tomorrow, 
maybe the break. 

THE COMMISS TONER: ..Mr.. Ortved. 

MR. ORTVED:...My. prognosis aS to 
timing remains approximately the same as yesterday. 

THE ¢-GOMMLSS TONER:  vA.half a day. 
Do you want to put your proposition, whatever it is, 
tonighte Would that suit you better? 

MR. TOBIAS: . I was_going to suggest 
that perhaps we set aside some time dteectly. (at 
4:30 tomorrow and put the proposition at that time. 

THESCOMMISSTONE R=: All right. Well, 


nOtHat ¢€°30.-4if Mr. ,Ortyved sits down Lf want you to 
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Stand sup. 


tO gO On as soon as he is finished, when mr. Ortved 
sits down, but assuming that he is going to go over 
and take up some time on Monday, perhaps 4:30 


would be a convenient time. 


do-that. 


in case you find that you are longer than you thought? 


stance. 


position. If it comes to that I will have to -- 


Mr. 


iS urgent and he would Vike to dispose of it tomorrow 
So he doesn't want you to argue late tomorrow. He 


doesn't want you to argue after 4:30. Have you any 


objection to. that? 


MRE@TOBPAS: @ NO, “nowewe are prepared 


THE COMMISSIONER: All Pugh i we: wal 
What is your position on Monday next, 


MR. ORTVED: I am going to be Se eee ee, 


THE COMMISSIONER: There is no such 
MR. ORTVED: I hope I am not in that 


THE COMMISSIONER: Sort out your life? 


Mie ORUVEDs) ves. 


THE COMMISSIONER: All GEiLgGnt.. al chink 


LTobiase- ic asking, he has a problem which he thinks 


MR. ORTVED: No. My suggestion would 


be that it be done later today. 
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THE COMMISSIONER: He may not be 
ready. Are you ready to go on today? 

Mie LOBLAS. Siawills consul trover 
the lunchshourvand Tiwidd be able tovtell you at 
els 

THE, COMMISSIONER: All Erghty, that 


is fine. We will adjourn until 2:15. 


—~-—Lunecheon recess.« 
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==-On resuming ae 2: o7 

THE “COMMESs LONER Byes 

MRSS TOBIAS: Mr. Commissioner, if I 
may —- 1 am SOrry, Mr. ocOue perOr ses Nterrupulngs—iwe 


are prepared, sir, to make our request whenever you 


find it convenient. Sihatlvsranystime’ today om tomorrow 


we will leave the timing to you. 

THE COMMISSIONER: tr thiak eerie 
be better in order for Mr. Ortved not to split, to 
argue it today. So*we will argue it, and if Mr. 
Scott finishes - will you be finished by 4:30? 

MRY ISCOTT: WNOL 2) wails ber finished 
by the break tomorrow. 

THE COMMISSIONER: You don't want to 
argue after 4:30 tonight anyway? 3 

ME SCOLTES INOF 

THE COMMISSIONER: Then we will excuse 
VOouMangs Proceed >= 

MR. SCOTT: You can excuse me at four 

and that wouldal low lmye"trvend: to== 

THE COMMISSIONER: The only thing 
I worry about is that we may not get through with 
Mr. Ortved tomorrow. He says he is going to be half 
a day and you say you””are ‘going ‘to jbe until the break 
and if you are excused at 4 then you will be half an 
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Me WS COTT: Ifean be*through; I am 
certain, by .thetoreak : 

THE cCOMMISSTONER: if could”ask you to 
leave now and you would still be through by the break? 

MR. SCOTT: One way or the other. 
Thesadvantage of duplicating that material is that I 
am not going to xetenitommos@eof itm iam going to 
tell you how it works and suggest how it may be used but 
I am not going to take you through that. I have just 
One or two more minutes and then I turn to the 
fascinating subject of the toxicological evidence and 
see thi al icanimatchitMisis. Cronk. 

THE COMMISSIONER: Can you give a 
thought to seeing what would happen if we went through | 
without a break until about a quarter to 4 and then 
you will be relieved from there on until tomorrow 
morning. 


MRie SCOTT: mhatitas. Seine 


THE TGOMMESSMONER i Just ‘think "about 
Ghar ial here irooks: ae: though eit Hishnot doing to work ae 
a quarter past 3 we will take our break at the 
regular time. | 


MR. SROBDAS eegrihankiy coups 


MRenSCOTTE: riNoww Mri. tCommitssroner 7 


have been trying to deal with the non-toxicological 
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Factors and if you w2ll, just bear witheme Eor a 
moment. Mr. Ortved I understand may be dealing with 
the subject matter of pattems and in any event you have 
my Submission as to the limited use to be made of any | 
alleged patterns that may appear in circumstances 
before you. 

One of the basic problems, and I don't 
complain about. thie, lestmpLy observe that 1t exists, 
in looking at what happened, is that the Commission 
and the experts who came before had the benefit of 
retrospective analysis. I am not complaining that the 
doctors, Ine thenphoscpitalmatd not. «=f amesimply saying 
that there is inherent in retrospective analysis some 
difficulties that you have to consider. The deaths 
have therefore been examined not only in the context 
Of the digoxinvwevidence buc also ein iohecontext of 36, 
and in the case of some experts, more than 36 deaths. 

For the clinicians the deaths had 
to be reviewed as they occurred within the context of 
a daily routine or as occurred here in the context 
of three conferences which were established to examine 
the deaths. 

It is my respectful submission that 
even with a retrospective review of the exercise it 


cannot be said that the combined reviews were 
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inadequate so that you could formulate therein any 
conclusions about the nature of the deaths themselves. 
As Dr. Rowe testified in Volume 20 there were and 
there still are daily morning conferences, weekly 
pathology reviews, cardiac pathology conferences, 

and surgical pathology conferences. In addition to 
that there were ward rounds with ward chiefs, cardiac 
fellows, and paediatric residents and for the nursing 
staff, as Carol Brown testified in Volume 85, page 
8556 there were nursing rounds in 4A and 4B every 
morning. Rounds were also held with the residents 
and fellows and there were cardiac rounds twice a 
week with the team leader or nurse in charge. Thus 
the flow of information through the staff of Wards 4A 


4B was facilitated and it was possible to examine 


the “deatnsnor particular anfancs froma, clinical point 


Of icc within the context, not remote but present, 
of their deceased state. 

Now as the summer of 1980 progressed 
the staff of the Hospital was confronted by an 
increase in deaths on Wards 4A and 4B. This increase 
waS not ignored. It was noted and it was troubling. 
The infants _ however who succumbed presented no 
specific evidence to suggest that they died from 
anything other than their clanical course Wirth the 
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q 


babies, Woodward, Cook and Velasquez each had 
considerable cardiac anomalies. They died with | 
terminal events which in the absence of any other 
data could be conclusive of nothing more than that 
terminally ill infants were succumbing to their 
anomalies. 

I am sure Mr. Ortved will review it, 
but a close examination of the deaths reveals nothing 
to allow the physicians to ascribe death to anything 
other than their clinical course until we come maybe 
tO January Or Certainly Maren. "Similarly the cluster 
of infants who died in December of 1980 had a profile 
which, while troubling because of its number, presented 
evidence only of extreme cardiac malformations. It 
was not really, and I think Mr. Lamek acknowledges 
nis; untrl Mareh Isl *that physicians “and ‘start 


examining the babies from a clinicians point of view 


were presented with evidence of deaths brought about 
by external factors, that 1s to say, where there was 
evidence from which a diagnosis could be made of the 
presence of external factors. 

THE COMMISSIONER: IManenotr ace an. 
sure it is any part of my mandate to take any position 
with regard to whether the doctors did or did not 


appreciate what was going on or should have appreciated 
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it, but there is the case of David Taylor and I 


certainly somewhat surprised that they did not follow 


up eehat. 

Was that not the one where in one of 
those conferences there was a suspicion of digoxin 
iiLtexicarwon? 


ME. SSCORD: MiYes 

THE COMMISSIONER: And it was not 
followed up. There was a problem. Whether at that 
point they could still have found any toxicology that 
would have been helpful, I don't know, but nobody even 
worried about it or suggested it or considered it. 

MRofoCO: —thrthink SE “we now turn 
to my white volume, it may be that Mr. Ortved is 
going to address Taylor in some detail but Taylor is 
Tab 4, if you were lucky enough to get that, and I 
think if you look at the summary which we prepared I 
think perhaps the answer to it there is in the fourth 
paragraph Dr. Hastreiter noted that there was no 


evidence of aspiration at autopsy and that the child 


appeared to be improving. Therefore he concluded that 


the terminal episode was sudden and unexpected and 
that the probability of massive overdose was good. 
In testimony he stated that these children were prone 


to die suddenly but he fel that the clinical course 
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Scott (Argument) 


indicated a good probability of digoxin overdose. 
That is the case against retrospectively. At cross- 
examination he agreed with Dr. Rowe's analysis of 
the child but questioned the timing of the death. 
As to whether or not the child was improving he 


stated that there were contra indications in the 


comments contained within the chart, and behind that 
you will have a note, I will not take you to it unless | 
you want me to, Sir, where the evidence on each of 
those experts on those points is found. 

THE COMMISSIONER: What I have in 
mind I think is Miss Radojewski's notes of that meeting} 
Is that where we find the question of -- 

MR. SCOTT: Perhaps what I had better 
do is leave it to Mr. Ortved because I understand he 
is going to handle the reviews from that perspective. 


He tells me that is not only satisfactory, that it 


may be preferred. 


Now one of the points Mr. Lamek made 
was to raise this question, what really happened on 
Wards 4A and 4B, and he referred for example at one 


stage to the theory that nothing really happened at 


all and suggested we agree that that would be a 
fairly naive view. But whether something happened is 


not itself an easy question to answer. I concede that 
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something happened. It is what that something was, 
even assuming it was one thing, that is more difficult 
to answer. 

Now you have the CDC report and I 
must be frank to tell you that there were major 
questions raised in medical circles about the 
methodology applied in preparing the CDC report. 
As a result we considered it our ducyetOonOptdanean 
external review of that report, which we did and it 


was made by Dr. Haynes and his colleagues at McMaster 


UNIVGrsity 2 ltwcebxnipitee 2 sen that report confirms, eS 


that there was certain methodological problems in the 


study of ward deaths as we suspected but the peers 


reviewing the report, secondly:acknowledged that certain | 


parts of the study as designed were less than ideal. 


Given the circumstances in which they found themselves 
| 
and the data sourceS they had they testified that there | 


| 


was a great deal of subjective decision making involved | 


and you can see that by the reference to the classificat 


ALS tne end.or «the .report. 


It was in that context, within those 


criticisms that the Hospital set to grapple with the 


problem, whether or not there was an increase in 


ions 


morbidgbity as reflected in the cpc report which | 
was truly reflective of what happened on Wards 4A and 


4B. 
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Now, the Hospital is satisfied, as 
aa 


asresulttot) Drv pHaynestareport, sthat theretwas 


a statistically significant occurrence -- that is 
the way it is put -- on wards 4A and 4B. That I 


Re a ane eee edn Dek a 
am Sure you will accepts from * the CDC report af not 


from Dr. Hayne's comments on, that there was a 
statistically significant occurrence, notwithstanding 
that there 1S dispute about methodology, but that, 
in itself, 1seynet evidence*on anything. “Twist 
if andsturneLe, as weemignt, Sie “telis*®you- that @there 
is’ a problem. ~It doesn"t tell you anything about 
which, among the range of possible answers can be 
belied tony | 
Now, there were some other problems 


at the Hospital confronted in deciding how to help 


YOUrtnechis =ngquisy= Concirrentewithethe calling 
of the Commission was an additional confounder, 
the Gary Murphy death, and the®coroner’s inquest, 

which found that this child had died from natural causes 


| 
{ 
} 
| 


despite his high digoxin levels. When that 
determination was made, as you can imagine the 
scientists and the doctors were concerned about the 
iipactsof that. one theestatistical=tactsuthat were 


revealed in the epidemic period. 


There was also, at the same time, the 
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issue of work on endogenous substances being 
performed by Dr. Seccombe and his colleagues. The 
results of the gutter blood study performed by 


Dr. Philips and Mr. Cimbura, clearly raised some 


problems for the Estrella post mortem reading. There 


were also and there remain grave concerns about 
digoxin levels reported in exhumed tissues and the 


possible interference of testing mechanisms. 


Clearly there was the added confounder of 


the Similarities between the symptoms of digoxin 


intoxication and the terminal events which might be 


expected frompchiiidrentayingrofetheirgown! natural 


disease course. 


Over the past year before you, sir, 


considerable evidence has been adduced from leading 


world experts on some of those matters. Many 


areas of concern have been alleviated. Others remain 


and remain less clear. Tatsigsenot a reflection on 


the work of the Commissiontor’ of you, it is merely 
a reflection of the state of ongoing knowledge 
within the scientific community. 

fy hersargunentjeMissmCronkrpointedly 
hotedtthe factethatsthere isha great deal still to 


be learned about the nature of the drug, to which I 


will turn in a moment, although much has been learned 
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in, the last#threesor foursyearsittit is really 
because of these confounders and our efforts to 
deal with them, to explain them in a rational way, 
the .effortssottableotnus, sandeeeCause »aofsthe 
potential for development in scientific knowledge 
that the Hospital urges you to take a cautious 
approach when examination the deaths under investigation. 
In 1980 and 1981 there was a substantial 
lack of knowledge about digoxin and digoxin toxicity. 
We have advanced but we have still not advanced 
substantially beyond that stage. 
To understand the position of the 


——— 


Hospital. and I must be frank here, one must understand | 


that there isa fundamental belief, albeit .to 


cynical lawyers, perhaps, a naive belief, shared among 


medical people and scientific people, who give care 
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CO Cemumina | lye Teintant Se Ghat iMOsOneucoudd intentionally 


eee 


mean harm to defenseless children. 


_ 


As the Hospital for Sick Child frequently stands 
on the forefront of medical frontiers, with respect 

to the treatment of children, the medical staff 
naturally seeS these confounders more frequently 

than they see consistency in the treatment of 
individuals. They recognize, as they must, as 


scientists, that every child is different and every ) 
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Situations sedi treuent mm Necro caluctle predictability 


in their treatment of chitdren, itherefore, in the 
absence of clear evidence it is natural and 

more consistent for them to conclude that some 
medical mystery was occurring on wards 4A and B then 
that someone had intentionally interfered with the 
medical course of these children. 

Thate ve, DOte tOmsayethat, yvoucmust or 
would want to harbour or labour under the same 
consideration, but it is to explain their view and 
it ds togemphasize the imporcancevin, the) scientific 
COonmunityeoLsa calcd ous sapproacit,, because 1f answers 
are provided that in the end are not well-founded 
and are demonstrated to be wrong -- some may be 
demonstrated to be wrong through nobody's fault -- 
by the application of unsound principles to the 
decision-making process, more harm than good will 
be done. 

Now, Mr. Lamek urged you to generalize 
about the deaths of children who fall into what he 
called the uncertain category between natural death, 


on the one hand, and probable murder on the other. 


HewWies. indicatedwthacedn Jlighteots che, overall yincrease 


jin deaths, the igraph,awyous,canuconciude., that chose 


children about whom you are uncertain, were probably 
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the victims of intentional interference. 

inemy LrespeceLtuL- submission, dnd 1 
have said it before, but it is so fundamental, it 
is my respectful submission that you don't have 
the luxury, though you technically may have the 
Capacity to generalize in that way, as labourious 
aS it may seem, after 147 days of testimony, the 
duty owed is to deal with the cases uniquely and 
individually. Ironically, depending on the findings 
you make, the pattern alluded to by Mr. Lamek may 
Or may not emerge. It may be modified and it may 
be different. 


LwelseoureesubMleslon, that coday, 


more than three years after these events, we possess 


in certain cases, hard evidence of digoxin involvement 


in a certain number of cases. Only where that 


data is available can you attribute the child's death 


Lo thatesource. 

We submit that what is required is 
a review of the testimony as it relates to each 
babyy » te would pe scientific bets baltic Labels is Mors i Rola ae) 
abtach, a high degree orm suspicion and foul play to 
deaths, because of their numbers alone. Even with 


the Denefit or hindsight and the toxicological data 


the index of suspicion reveals that although the deaths' 
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were high in number the vast majority of nee 
can be attributed to circumstances which today 
bear low suspicion, low scientific SUSpiCcion or 
relate to natural causes. 

When there is sufficient evidence, 


you must, of course, find the cause of death. When 
ny 
the evidence isi lacking ore ics of the-typesof 
ae re ee SS ee ee 2 ee Seer ee ee 
circumstantial evidence to which I have directed 
® 
myself thissmerning, syousmust in our submission, 


conclude that these children died in a manner which 
a Ae oA a a a a a 


was consistent with their clinical condition. 
NESn SoUSes eR tenia ee bece nical cong. 


Now, I am obliged to turn to -- this 
may be the case orl asblindman, but Ll am.obliged 
to turn to the evidence about digoxin. We-have 
now dealt, acebestellcan, with the impact, .aswlasee 
Ley sOtetheanon—toxicological factors ,that.Mr: Lamek 
advances before you. I say almost none of them 
are going to provide any significant, assistance 
in resolving, the, problem that you,have in.light of 
the clinician's testimony. 

There is hard evidence in a few cases 
Of digoxingandst tealceimpertant to sturn tocthat ~uto 
see what we know about digoxin and what use you 
can make to what extent is the toxicological 


evidence hard and, therefore, useful for a fair 
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determination of the cases. 

Now, I purpose to deal with this 
subject basically under the general headings that 
Miss Cronk advanced in her argument, as a matter 
of convenience, and you will find that there is 
a substantial measure of agreement between the 
Hospital and Miss Cronk on the submissions that she 
has made but there are some important differences. 

First of all, when she was dealing 
With £unction “and™erfect or the drug, Miss Cronk 
emphasized, I think properly, that despite the 
scientific advances of the past three years, much 
remains "to be learned about the drug. That is 


made clear with, if one refers to the conclusions 


of the digoxin conference, which was held in November 


of"19G3 > Frhat conference, as you will recall, arose 


and was convened as a direct result of the confounding | 


determination of the jury in the Gary Murphy inquest, 


which suggested that there could be high levels of 
digoxin, indeed quite high levels of digoxin, and 
a natural death. 

The Hospital convened the conference, 
to which it invited world renowned experts for a 
sort of «a “think-tank “session. “I think Mr.” Lamek in 


the end even got to go. 
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THE COMMISSIONER: Whatever happened 
to the minutes of that? Weren't we supposed to 
get them? 

MRe LSCOFT: {Webcanagetoyou a copy 
ifs youlwantechen. 

THE COMMISSIONER: imdong tethankse ic 
is going to tell us much because I think the 
evidence was that there were more questions than 
answers, but I would like to have it. 

MR. ScoTT:. The data is.to.be published 
and? Linvotes woulda Keato shave Ati beroreyitris 
published I don't see any reason why that shouldn't 
be done. 

THES COMMISSIONE Rees dite ate ssipub lished 
afitera mys repontou tewon wabe: aidot,a of usete Perhaps 
I should get it before. 

Mre/SCOMLey Usthink) what you wid 
find, I think you have correctly assessed, the point 
that it makes. The purpose of the conference was 
tol estabitisheay foundationsfome ubunerne seanchs into 
digoxin by determining exactly what was known and 
what was unknown as at November 1983 and really the 
most significant conclusion that was drawn, and I 
will try’ tosegét. youre! copy co ful tygsi SoGhateexcensive 


research) is) still required, before:titecan) be said 
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with any assurance that we understand the 
pharmacology of the drug, though headway has been 


MadevesaThe significance of ehesconciustionalies) 


notvonlyseim Ltselfp7 buthinediesaosource.laEemean this 


was not simply a group of scientists reviewing 
basic pharmacology; it was the world's experts on 
the drug, each selected for a specific expertise 
associated with digoxin. 

Dr. Bain referred to the general 
conclusions of the conference in Volume 61, page 
35 63.and followings Now, tvounm difficulty cific 
may put it this way, among others is that you are 
going to have to make some determinations, or you 
are being asked to make some determinations, on 
the basis of knowledge which is in a state of 
very uncertain flux. 

Now, it may very well be, as I think 
Mr. Lamek may have said to the press at one stage, 
that we know more about digoxin than anybody else 
and it may very well be because we have devoted 
anclob) Ofs times tort cover, themlast, year: but == 

THE COMMISSIONER: I hope he was 
speaking for himself. 

MR. SCOTT: And he may know more than 


anybody else, but the point is that nobody really 
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knows very much and, therefore, when you look at 
the pharmacological evidence you are going to 
have to be very careful in a way you wouldn't be 


if you were dealing with some other substance, 


to be certain that you are dealing with a conclusion 


that is accepted, rather than a mere speculative 
Opinion. 


Now, I said to you earlier, as one 


of my standards, that you should be very reluctant to 


reach a conclusion, indeed should not do so on 


a medical matter unless there is a fair concensus 


of medical doctors in support of the proposition, that 


where there is an eminent expert weighing in on 
the other side you should not regard the matter as 
concluded. 

We discussed that yesterday and there 
are views about that and I'll leave that aside. 
Whether that principle is true generally, with 
respect to clinical examination, it has got to be 
true in spades, in terms of the operation and 
measurement of the drug, digoxin, because when you 
say and it is undoubtedly that it is the business 
of the Court or a judge to assess two experts and 
accept the opinion of one over the other, as you 


would in a normal case, it becomes increasingly 
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difficult to do when both of them are speaking 
at the fringe, if not beyond the general fringe 
of accepted scientific understanding. 

With the greatest respect for all 
the experts who did their best to help us all, 
there are places at which, unless a clear concensus 
of knowledge is achieved, it would be difficult 


and dangerous to rely on evidence. 
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Now we know some things, for example. We know 
something of the Significance of the alpha phase of 
distribution, and the Significance of the beta phase 
of distribution, we have all had a little course on 
that. It should be emphasized, and I am sure Citseis 
understood, with respect to the alpha Phase, with the 
halivii fervor approximately 30 minutes that digoxin 


levels would be extremely high in the blood Or serum 


immediately after the administration of the drug before 


Ltndistributesuee Te Should indeed be emphasized that 
any blood samples drawn during this time period, as 
has been said, could well produce artiricially 
elevated digoxin readings. 

Reference was made to Only one child, 
the Baby McKeil, in whom it was believed that digoxin 
Sampling had occurred prior to distribution in the 
alpha phase. 

Ther is a critical point that arises, 
For those children in whom we do not know the time of 
the last administration, or the time of the last 
sampling of blood, it may well be that Samples were 
drawn too soon after the time of administration of the 
drug, thereby resulting in atenpictanry elevated serum 
digoxin levels, 


THE COMMISSIONER: We do generally 
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Speaking know the time of the -- 

MRESSCOTT? Administration? 

THE COMMISSIONER: Well the time of 
the administration, the last official administration, 
the last authorized administration, and we do know 
the time of the taking of the blood. 

MRE SOCOM: Yes .Geallil amasaying us 
you have to be certain that those are accurate. 

THE COMMISSIONER: Well I can't be 
certain they are accurate because one of the theories 
of course is the last administration was not an 
authorized one. 

MRS. SCOTT: Leaving aside the 


unauthorized administration. 


THE COMMISSIONER: I don't believe that 


there was any suggestion that any of these readings 
were taken too soon, any of the ones we are talking 
about, the ones, the serum readings -- 

MR SCOTT: That may be but that is a 


caution that you have to consider. 


THE COMMISSIONER: That's right. There 


really are only \four, Cook, ‘Miller,’ I. am sorry, five, 


Cook, Miller, Inwood, Pacsai and Estrella are the only 


five, and there is no suggestion in any of those that 


the sample had been taken too soon, is there? 
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MR. SCOTT: There is no evidence that 
the sample was taken within the time frame I am 
talking about. What I am Saying is that having heard 
this for months, we are beginning to assume there is 
something in - that the process is mechanically known 
and as long as you take it here yOu are: going “to *get 
an accurate reading, and if you take it there you may 
not get an accurate reading. It is not in my 
respectful submission as clear as that. There is no 
certitude about the length of the alpha phase. There 
are good estimates that vary about the length of the 
alpha phase, it is Something that we have begun to 
Study, but it is a caution that you have to have. We 
know that there is an alpha phase because that is what 
we call the distributor phase. We are not yet at the 
stage of scientific certainty about its length or 
effect: so werdolknow’ that® i you take your measurement 
in that phase, however long it may be, you may have a 
problem. Therefore, when a scientist says to you that 
the life of the alpha - that the alpha phase is 
approximately 30 minutes. 

THE COMMISSIONER: The half life. 

MRe» SCOTR: The’ half? latfex 

THE COMMISSIONER: The life would be 


two and a half hours, 
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MReaSCOTT: Wes,P but he 1s not talking 
about something that is known with certainty like the 
fact that June is 30 days. He is giving an opinion 
based on the state of scientific knowledge about that 
time frame and there is there room for error i sis 
not a mechanical consideration that you can simply 
take and apply. 

With regard to the beta phase with the 
half life of 20 to 80 hours, and total time for 
excretion ranging from 5 to 20 days, you will want to 
consider that evidence in relation to the detection 


of digoxin in Babies Belanger and Lombardo. 


With regard to Lombardo, I draw to your | 


attention Dr. MacLeod"s suggestion, in Volume 64 at 
page 4279, where he suggests that one could detect 
digoxin using GCMS techniques from a dosage 
administered at any time during 10 days preceding 
the death of the child. What bearing has that? That 
has bearing on the extent to which you can judge not 
whether the child had digested digoxin but rather the 
extent to which you can conclude from that that the 
administration was an example of foul play. 

Dr. MacLeod's opinion appears logical 
in light of the beta half life of between 5 and 20 


days. In the same way Dr. MacLeod makes the same 
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Suggestion about Baby Belanger -- 


THE COMMISSIONER: Brve, to20 days or 


5 “to 20 hours? 


MR. SCOTT: Days. 
THE COMMISSIONER: Days, thank you. | 
MResSCoOrTT: Dr. MacLeod makes the same 


Suggestion for Baby Belanger using a time frame of 35 
days. On the basis of Dr. MacLeod's evidence one could) 
then explain the presence of digoxin in two babies who 
were not prescribed the drug on the basis of a single 
medication error occurring some time during the 
child's life of either 10 or 35 days. Now I don't say 
that is the explanation you may accept. I say that 


on the fringe of science that view has to be seriously 


considered, not for the purposes of accepting and 


rejecting it. You or I, with the greatest of respect, 
could not accept it or reject it, but because it may | 
impose an important qualification on the extent to 

which you can determine whether the drug was 
administered deliberately for the purposes of causing | 
death. I assume, for example, that digoxin Ere epee 
in quantities even sufficient to be left over the 
period which did not produce a death except 35 days 


later, would not necessarily be found by you to be a 


drug administered with foul play as the purpose. The 
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longer the period the closer you may come to deciding 
that was an accidental administration. 

So those are factors, they are not 
matters that can be applied as a rote, there are no 
rules, you can simply have at this Stage the competing | 
Opinions of experts each entitled to consideration 
about what the pharmacokinetics of the process are. 

In my respectful submission when you observed, sir, 
this morning that as a trial judge you could and would 
have to either accept or reject the evidence of some 
consultant in an Ordinary civil case, who gave evidence 
on some mining technique or what have you, that is one 
thing. In my respectful submission you can't approach 
this technical evidence in that way. You can't say at 
this fringe that I reject Dr. MacLeod and accept 

Dr. Kauffman or whoever, both are expressing opinions 


and the best you can do is say there is a bundle of 


knowledge which ranges from this Point tostnacipoints 
I can apply it as a range of information to the 
problems of our case, and it will either pornt “toa 
solution of them, or I will have to Say on the medical 
knowledge, scientific knowledge, I cannot. 

Now the problem is real. Because on | 


the other hand you have against Dr. MacLeod's evidence, | 


Dr. Kauffman's evidence at Volume 71, pages 5600 and 
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following. He disagrees with Dr. MacLeod, suggesting 
that digoxin would have been completely excreted even 
prior to the 10 day time frame. 

Now there you have a fundamental 
difference of opinion between scientists which may be 
critical when you come to conclude not whether the 
Baby Belanger had digoxin in its system, but whether 
the administration was deliberate. In my respectful 
Submission you can simply note the divergencé of 
scientists on this important and critical issue, and 
if you can make something of the range of their 
Opinion you can do so, but to say at this stage of 
knowledge that I accept Dr. MacLeod's opinion over 
Dr. Kauffman's is probably going to win you the Nobel 
Prize for some scientific discovery, but it is not, in 
my respectful view, an approach to the problems of 
this type that is warranted at this Stage of our 
knowledge. 

THE COMMISSIONER: Well, we are faced 
with that, and I come back I suppose to what we were 
discussing yesterday, that is the nature of the 
mandate. I am told - I know you say I am entitled to 
Saysand = am Sure I am entitled to say I just can't 
determine this question because there is a difference 


of opinion as far as the experts, and although digoxin 
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has been around for 250 years nobody bothered to find out 
anything about it until the last 15 minutes, and 
therefore I am not going to make a decision. There 
is a rather modern and very popular vernacular for 
that sort of action, people have described it and in | 
these political days -- 

MK. oCOlTs Det#®me put Lt. to you. «ic 
is a critical feature about what you do and it must be 
grappled with and I am not reluctant to - I am 
delighted that you are concerned about it and I am 
anxious to help. 

ie problemars=that inea civiletrial, 
Or in a criminal trial where you have to have ad- 
versaries,the problem has to be resolved and the 


consensus of the community is that any resolution at 


a certain point is better than no resolution. That is 
why yourare entirely rignc, sir, when you Say that ‘a 
trial judge is by training and by direction of the 
Superior Courts told that he must decide it, we will 
look after it if you decide it wrong, but you must | 
decide, this knot must be cut. 

What you have here, and the importance | 
of this is, you have a state, you have a problem and 
you have a state of great concern that runs all the way > 


from those whose concern is reasonably unsophisticated 
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like my Own, to the concern expressed by people who 
authored the CDC report. None of them can solve the 
problem, none of them. So they say, well we will 
appoint a Royal Commission. Now your “runction™=is "to 
tell them to what extent you believe the problem to 
have been solved. It is not to solve it for them, you 
couldn't possibly do that. If you do, if you attempt 
to do what cannot be done in those areas where the 
evidence "fails you, Si@ wil P*robV those other parts of 
your report.which are accurate. of the required 
assurance. For example, if there is strong evidence 
that that baby was killed, the parents are entitled to 
know that, even if it means, and especially if it 
means that we cannot give the same assurance one way 
or the other to another set of parents. to trv to 
assure everybody of an answer, to let everybody leave 
with an envelope with an answer in Cy wOULTC De CO 
discount that part of the report where the assurance 
exists. 

THE COMMISSIONER: YOu "ciink= trac “tie 
Parents, the hospital and everybody else would be 
happier if - assuming I am in doubt but still believe 
one way or the other it would be better not to say, is 
that what you think, for the sake of the parents, for 


the sake of the hospital, for the sake of the public? 
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MR... SCOTT: No, for those two reasons, 
but also for the sake of the validity vot: your report. 

THE COMMISSIONER: Butjat lexpressmit 
that way, if I have reasonably firm convictions one 
way or) the, other on Baby A or Baby xX? 

MRemoCO la: Yes: 

THE COMMISSIONER: Baby J I am far 
from certain, but I lean one way; and Baby K I am not 
certain but I lean the other way. Is there something 


wrong with that? 


MR cCOrda: Tell us about Babies A and 
Bie | 

THE COMMISSIONER: A and X. 

MR oCOTI: Avand=xX, Il samnisorry, A and 


X, and you would tell us why? 
THE COMMISSIONER: Yes. 


MReoCOML: And I am entirely confident, 


as I am sure all of us are, that if you are confident 


about Babies A and X, we have probably come as close 


| 


| 


| 


to the right result, there is nothing infallible about 
any of it, but we have come as close to the right 
result on Babies A and X as we are likely in a human 
experience to get. 

THE COMMISSIONER: Okay.) (lf: Lesay. 1 


Can “trtellisyou about Babies wanda. 


as 


ie irate 
a cas, 1. ' 


= . 
Be engErsinde> nets dhabipctiaayp evra 2 
j | th. Ud ea 40 A, ydse, ne sie 


| | 7 i ; 
| te? me I t yet \ASMOLSSINMOD THT ba Wo : 
I 
i] 


is - 
700 ma. i A “dee Sos «Yew oro mae! 2 sud ite sre os 7 
palittesbpe stads 21. ver tedic of4 sagt ! se atsetes « 
a 


Sutm2 Ay iw oe) > Mon 


bea A @aeradse suoia\i ey I19' "Tey ix is 


/ ~ 2. iad 
' Bae (i: mI f 7” 
. i 
| vie &£ Lied 5Lvow yoy has ” 

v. ry v,) Lg) 

. 
Frehnitaen: via isi Tt Box 7308) Ae = 
Itebiiows o ' is Je49..978 ao te Din: Oise 08. 1 ee a 


, S€0is 25 shoo yidescea i 4 a’ BR A Peocdad, Sireda iy 


imgmeia aldillaias aninven et east? Jiseos sapisz ony Oo? 


t idpix ede Ot Yoawliy 26 srop seef.av sad .ok 40 Yee 7 - 
wad @ £L viexli’ é2%a Sy cs°X See A eei Ove oO ¢fcimex 
> 4 
fap av 
i yae.t ji exo (FEROLES IMS EBT 


* 


io) 
k 
fe 
i) 


=a =S S&S & 2 2 oe ee 
nS 


me me 
nv WwW 


= a a 
bdo 
=) 


25 


| 


ANGUS, STONEHOUSE & CO. LTD. Scott (Argument) LOS? 


TORONTO, ONTARIO 


MR. SCOPTR If you say I am telling 
you about Babies A and X; I have my suspicions about 
B and K; and your suspicions about B and K subsequently 
turn out, as sometimes develops, to be totally 
unfounded and unwarranted, that damages your report 


with respect to Babies A and X. 
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What we want to see, I speak only 


eo 


for the Hospital, the reason we are here is because 


we want what assurances we can get. Now you may 


say why should I not have been put up here with | 
a bunch of scientists and maybe that might have been 
a help but you were not and you are just going to 
have to soldier through, you are going to have | 
to do it as you can, but the prudent course it seems | 
to me is to say what you can know with that level 
of assurance. Then if somebody says, well you did 
not tell us anything about the following 15 babies, 
your answer is, we don't know enough about the following 


>= 
15 babies and what do you want, some nor gossip? ve 


We don't know enough and I can't tell you and it 
may be in 10 years we will know, but we don't know 


now. The advantage of that is that then what is 


certain is removed from the area of speculation and 
what is uncertain is left where it should be in | 
the area of speculation. 

It mustisay from “the: beginning 1 
assumed that that would be the function of the 
Commission. I must say I gave no real consideration 
to the possibility that we were going to sort of | 
take the Commissioner's pulse on each of these babies. 


We were going to invite him to evaluate where the 
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hard knowledge was, if any, and tell us and let 

us at least put to rest the spectre in those 

areas where we can. It may be that it will be 
five years or ten years or never as Mr. Lamek says 
that we can put the spectre to rest in other 
areas. 

Now Miss Cronk next turned to the 
reliability of analytical techniques and dealt with 
the” state of the art, as I think she called A ee vk | 
1981. We do not take any issue with the description 
of the analytical techniques which she gave, but it 
is apparent from the evidence and this is a factor 
to be borne in mind in what weight you give to the 
evidence. that Dr. Ellis and Mr. Cimbura, the 
Hospital for Sick Children and the Centre of Forensic 
Sciences or indeed anyone else had any experience 
of significance with digoxin analysis in the spring 
GL 19tts ir. cimoura, as YOU will recall, said that 
in order to do the job that he was asked to do he 
had to develop for the first time certain tests to 
analyze various samples. Dr. Ellis indicated that 
RIA as a detection technique for digoxin and other 
drugs had only been in the Hospital for a few years, 
tT tiink since 1975, and until March of 1981 71s 


application in the Hospital was limited to determining 
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serum levels of living patients. No post mortem 
levels were done as there was no need to do them. 

THE COMMISSIONER: One was done - 
Estrella. 

ME = SCOTT Se Thatmais Siqhtiew There was 
in addition no screening, equally important, perhaps, 
of patients who had not been prescribed the drug 
for the drug. The purpose of the serum levels was 
strictly to assist the clinicians in evaluating 
the progress’ of their cardiacy patients. 

You referred to Estrella and we 
talked about’an artifact ocurring in the Estrella 
case and we will come later to whether there was 
an artifact® or. not or whether that could’ be relied 
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this was 1981, to be of Significance. That ‘was the 
state of the art in 1981. People did not understand 
even then the impact that those factors had on 

the reading that was produced. These are simply 
examples of the extent to which our knowledge 

of digoxin has progressed over the past three years. 
Now things that we would accept as Mandatory as 

a result of experience can be established in 1981, 
when many of the readings with which you are 
concerned were taken. These were virtual unknowns. 


indeed Dr. 7 Elilis*savs that in 1980/1981 


no one was aware of any naturally occurring substance 


like Substance X which could contribute to the 
digoxin levels. Now, I don't say that that means 
that Substance X is going to answer everything, that 
it is all substance xX ana there as no digoxin. I 
Simply say isn't it remarkable that three years 

ago something that is now generally accepted was 
completely unknown. Where will we be three years 
hence? You and I may be here but assuming we are 
not, you won't have to answer that question, but 

it is a caution on the use you make where there 


is scientific dispute of the evidence given by one 
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Dartrtcipancr.on another. 
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experience with digoxin testing was limited, 

largely to the determination of anti mortem serum 
digoxin levels solely for the purpose of assisting 
the clinicians with their treatment of their 
patients. “Up until shatepointein the clinica! 
Oriented environment of the Hospital there had been 
no reason to establish any anté@ mortem screening 
program or any methodology for post mortem serum 
levels or any tests for digoxin tissue levels either 
ant® mortem or post mortem and there is no evidence 


that the approach of this Hospital was any different 


than any other Hospital of comparable size, experience | 


OF background. 

Mr. Cimbura's evidence indicates 
a Similarly limited exposure to methodologies on 
the pate of thesCentre as of March 1981. Although 
he was generally familiar with RIA he had had no 
personal ‘experience with RIA as a digoxin test nor 
had anybody else in the Centre. Although they had 
the equipment they had to develop the protocol, 
none was available, as there had been no demand for 
this, type of analysis. 

With regard to the literature available 
at that time, Mr. Cimbura indicated, that most, RIA 


literature dealt with pre-mortem serum analysis. 
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There was little if any literature that dealt with 
RIA analysis of digoxin and tissue Samples. Asa 
result he had to develop and did develop his own 
techniques. and therefore with regard to tissue 
samples one can easily understand Mr. Cimbura's 
hesitancy when he was requested by the police to 
perform analysis on tissues. Indeed I think he told 
us he did not respond the first time they asked him, 
they had to ask him twice before he agreed to even 
attempt the project. His reservations are Pry 
appreciated™for=at least three! reasons: “ first of 
all, inexperience of himself and his staff; secondly, 
the absence of literature; and chinrdly, “the tact 

that the police, as he notes in Volume 3, page=205:; 
were requesting tests not on one kind of tissue but 
on a variety of tissues. The analysis of the tissues 
required the introduction of additional extraction 

and recovery steps to prepare the tissue in a form 
whiroh*could betarnii zed! "pach additional step, then 
extraction and recovery, added further variations 

to the final outcome of the analysis. although 

at that stage of the development of the technique 

ite was not rrelt that "a correcting “factor "was WeGet ea ro I 
to account for lost recovery. 


To Mr. Cimbura's credit he indicates that | 
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once the HPLC had been sufficiently refined all 
the tissues that reported in sufficient quantity 

were re-analyzed using a combination of RIA and 
HPLC. 

Now it is important for the Commission 
to note that Mr. Cimbura had an even more difficult 
task to perform than did the Hospital. For the 
analysis of the blood and serum samples it was 
necessary that he should refine the RIA protocal 
LO cenSUresits speciticuty, fom .digoxin wile. at 


the same time develop an HPLC protocol which would 


separate some digoxin-like substance from the actual 


digoxin. He was also charged with the additional 


responsibility of developing appropriate purification 


techniques to allow for the analysis of digoxin 
levels in various forms of tissue, something which 
had not previously been attempted at least anywhere 
in Canada.) Ingthewhight ofethe.obvious,time 
constraints imposed in March 1981 and the fact that 
much of the methodology had been developed it is 
aecredi£ toiMregCimbutra andshiswstatt thatithe 
scientific experts attending the March 19th seminar 
at the Hospital generally accepted his digoxin data 
an the contexts,os) the) fourebabiese 1 ~.which it 


was presented. 
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TORONTO, ONTARIO 


One must recognize that as of 


March 1981 both the Hospital and the Centre were 


utilizing therefore methodology which were all that 


were available 


at the time and which may be said to 


betrelatively rudimentary. The conference of 


March 19th, 1984 "yas convened, and you will recall 


that, that is the conference which was arranged by 


Mr. Cimbura, the Attorney-General's Department and 


the Hospital and it was for the Specific purpose 


of considering 


sources. With 


under consideration, Lombardo, Belanger, Cook and 


Hines two points emerge from the SCpORE- OF “the 


panel - I will 


ate paragraphe'6(3)+of the Summary of Recommendations 


the panel says: 


Ww 


In 


the digoxin data arising from two 


regard to only four of the babies | 


get you the Exhibit number - Exhibit 399! 


It was felt that the current state 


of the art was such that no assurance 
could be made that the further use 
of GCMS would provide in the near 
future an unequivocable answer to 

the question of whether or not 
digoxin is present in the tissues 
available for examination. " 


Our» respectful submission, Lt"is clear 
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ANGUS. STONEHOUSE & Co. LTD Scott (Argument) Bae 
1 
2 from that statement that despite the increased 
3 sophistication of the technology we have yet to 
4 refineMa techniiquel thaw PIRofter agreso lution 
2 of the presence or absence of digoxin in tissue 
samples. 
6 
insmy Tespectrul, submission —-- 
; THE COMMISSIONER: I though that 
8 was related to the GCMS. 
9 PR ceo Ole les ae St, meee lS, 
10 THE COMMISSIONER: Look at 5(2) on 
1 the page before. 
| MRe SCOLLT:, © Yes. 
12 
THE COMMISSIONER: Perhaps I did not 
is study this sutficiently but DT understood that the 
ae panel was generally speaking satisfied Reesere : 
15 RIA and HPLC method did produce an assurance of the 
16 presence of digoxin. What they are saying ea (3) 
17 fees development of GCMS or the GCMS method: has 
18 not reached the state where it would help us 
19 Doceicuier i I thought that they were Seu ye EE 
speaking satisfied with the HPLC and RIA methods. 
20 ———— ‘i ; ay ie 
Do I misread it? 
= MR. SCOTT: Maybe I better take five 
22 minutes and be sure. 
23| THE COMMISSIONER: Maybe we better take 
24 
14) 
———_—__——_ 
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TORONTO. ONTARIO 


20 minutes and have our break. I think that is 
a sensible thing to do and then whenever you want 


to quit after that I will go right ahead into the 


MOewOn. 


MR. TOBIAS: Thank you, sir. 
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~--On resuming at 3:45 p.m. 

MR. SCOTT: Mr. Commissioner, there 
are just two cautions that I want to Put before you; 
one in respect of RIA and one in respect of 
Endogenous substances. These are advanced as modest 
qualifiers or antidotes to the broad statement made 
by assistant Commission Counsel in discussing with 
you or in reading to me, which is all I can get out 
of it, the general conclusions that she drew from the 
evidence. 99 Theyvare these, and first of all with 
respect to the technique. The conference of March 
19, 1984 was convened to examine the samples from the 
four babies noted, Lombardo, Belanger, Cook and Hines 
and taking the paper out of its order, the panel 
concluded that in paragraph 6(3), that in the current 
State of the art there was no assurance that the 
future use of GCMS would provide an unequivocal 
answer. It was hoped at one time that it might be 
able to provide, in short order, an unequivocal 
answer to the problems that were presented. The panel 
reported in a sense negatively on that. 

The panel also examined and heard from 
Mr. Cimbura a description of the way in which the 
Samples were prepared for RIA/HPLC examination in 


those four cases. 
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TORONTO, ONTARIO 


It is my belief that he gave them a 
full and detailed and thorough and apparently an 
entirely satisfactory account of what he did in 
respect of those four samples. 


In paragraph 5(4) the panel concluded -+ 


THE COMMISSIONER: SA a jeeO Savoye 
MRe SCOT aim sorry, 5 (2)= 

In the context of the cases under 
aes SSO rd A Tal SAO ORR ea ees 


discussion the panel placed a much higher degree of 


_—————-— 


reliance on HPLC/RIA than on GCMS data. 


Now, the caution to which I refer is 
_—_— 


the recognition that this panel passed on the cases 


under discussion, and with respect to the cases under 
iscussion, TF accept what has been said in that 
report, but nothing else was passed on by the convened 


ee a 


conference. That, respectfully, insofar as other 


Samples are concerned, is a matter that you should 


note. Se1Sput te nownigher sthanethatcs 


So that other samples we do not even 


=, 


— 


have the assessment of the conference with respect 


COWEnesdegres of taccuracy that we may anticipate. 


———— 


——— > 


Now, with respect to her submissions 


made on the subject of Substance X, assistant 
— $$ | 


Commission Counsel concluded that the maximum reported 


level of Substance X is approximately 4 nanograms, 


based on the work of Dr. Seccombe in Vancouver and that), 
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TORONTO, ONTARIO SCOtt (Argument) 1050 


of course, is entirely accurate and no one quarrels 
with that state of his conclusion. What we do know 
ls'tthat &there ine) nonetheless, a Substance X and if 
I understood assistant Commission Counsel correctly 
she concluded that Mr. Cimbura, when employing the 
Separation technique of HPLC was, in fact, Separating 
out pure digoxin in the absence of any Substance xX. 
She said it is only 4 nanograms and not to worry, but 
even if 4 nanograms might make a difference, Mr. Cimbura 
can separate it out. 

In my srespectiulesubmission the evidenc 
does not go that ifar ardivt tis ra matter cchatdyou 
Should cautiously consider when weighing the effect 
that is to be given. 

tHE COMMISSIONER Is) pt mot tactact 
that Dr. Seccombe ~ did not use the HPLC method? 
That 1s one fact ‘and the second fact is that Cimbura's 
tests did not produce the results that he did, because 
Cimbura's tests, which were RIA -- if I knew what 
I was talking about I wouldn't have so much trouble 
with this -- HPLC. 

MR. SCOTT: ‘You «think "you are ‘having 
problems. 

THE COMMISSIONER: I think those were 


the two things he'did sayusSithelsaid, Tirstic£ alle that 
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he did not have the results that Seccombe had in his 
experiments, but he also said that he was using RIA/ 
HPLC. Am I right or wrong? 

MS" CRONKW SY eTnat Ls=correct ,Vsirt 

MR. 2oCOTi7s A -understood=the £irse 
point to be that no one has produced any more than 
Dr. Seccombe and he only gets 4 nanograms. 

THE COMMISSIONER: “That as right. 


MR. OCOTT:) Sorttri1s a®problemvor a 


modest dimension . that is the theory, and not to trouble 


us when we are dealing with these big figures. 

The second thing I understand that he 
Said is that the Cimbura technique can separate out 
any~endogenous™ substance, if? such* there be,"so- even if 
it was 40 nanograms you don't have to worry about it, 
because this technique will separate it out. 

In my respectful submission we are 
at’ the=preliminary stage’ and@it"is® a®matter® of (caution 
that the evidence does not go that far. What Mr. 
Cimbura Said is that he believes that Substance X 
does not exit the column at the same time as digoxin. 
The problem that was presented and remains unresolved 
is that that may not be so if Substance X is identical 
or virtually identical in-Sstructure! totdigoxin: 
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f 


D but the fact of the matter is that Cimbura, using 
his tests, didn't get the results that Dr. Seccombe 
got in Vancouver. They used different antibodies and 


did all sorts of things, but his system was different 


Oy] 
wm 


in that he did not get that result and it is possible | 


6 if one were to conclude that had Seccombe done the e i 
ac same thing he wouldn't even have got his 4.1, he would | 
8 have got nothing. 

MR. SCOTT: Then you have the problem 
of. dealing with Exeniba ct, 247, the La Bella article, 


is there an endogenous digitalis, because there the 


a research 1s concluded and, I quote, that" the active 

Ie materialle= they didn’t call, it Substance, x, they 

13 called it the active material, which we refer to as 
14 Substance X -- "Was present in an HPLC fraction that 
15 cross=reacted with lantiserums of digoxin.” 


All I am saying is that to make the 
point that the assumption that we are at a stage of 
highly developed expertise and knowledge, with respect 


to. digoxin, let alone Substance X, is not shown. 


We are at the preliminary stage, much advanced over 
20 Ene States Otsthe artean LISI but still very much eta 
21 preliminary stage and while you can, on the basis of 
22 the panel's review, rely confidently on the readings 


that were considered by, which were the cases under 


— 
(a) 


1 Sinow ad ,dok fit Slog jee neve 
. 


} 


esico1g sat sired Lon gen? i#ITooe _.nM 


oteista «f146 ‘i saa , 08S) 4hdti4e id iw stip { 
éui4' ato’ saurced .obfastpt® -evodepooke ge eyalaee 


watsse sf7 “Jane Siiahy tb Ore Hebhoicnes Bs 


* 
eet seqnusemig st itea). 27 abs®; 209 <=" 
ne of ta¥es at foddw « LidnOebir svdane she ss ° 
)) Belt nolissac® GUTH ae ma dnezkeg co” -- x comer ae 
en 
. “abe i> weriwelun inky poet -T8oSS ba 


sis eter ee cots £2) uptyes oe 5 fie 
7) 26495 ‘A 3a sie ow. teas no logigges Gf) Jans $f iaq 


e4eqzey tuiv .epGerwons Sune setivaqes: bobeleval (ligt 


word 20g -et .% wanavecdv@ Grols 30: ,atenepih. eo? 5 
| apts tasaiuhs sioum ,epese YIenteiget4. OAD 26: e232 OF " 
| es a0 doom ysee iLisge sud. sti nl ose edt te arese any. % 
Ro eiaad off no (480 wey slinwiiee epeve cisstedieag is 
| tenibeas2 edz no yiynehitaes yios , welvet e’ leneq-aty bay 

tefiay @9e0n0 ad2 si9W~ moitw .yd bortebienoo siaw Jana ut 
, | 


ce 


— 
ios) 


24 


bo 
Nn 


| 


ANGUS. STONEHOUSE & CO. LTD L053 
TORONTO, ONTARIO Scott (Argument) 


discussion in the panel, and while you can take 
account of the fact that the maximum Substance xX 

is 4 nanograms, you will be cautious in representing 
that this is anything like a complete understanding of 
the subject and that a completer understanding, which 
we will come to in the fullness of time, may alter the 
knowledge that we see now prepared in some cases to 
act.on; 

The point I am going to make to you 
tomorrow morning is that even when you come to the 
toxicological data there is a mandate to take a 
cautious approach in selecting the toxicological 
data on which you rely, leaving aside that data which 
has any unreliable features. It is in that context 
that I put these considerations to you. 

Now it is almost 4 o'clock and I 
am not ill like Mr. Lamek, but I am tired and I 


would appreciate it if we could stop. 


THE COMMISSIONER: Certainly, that is 
fine. Thank you, Mr. Scott. 

We will now proceed if you are ready 
to,.go.. For the.benefit of .other counsel it is an 
application to -have me state’a case with respect to the 
parents' representation of Phase II. Those who are 


interested will remain and there is no reason why 
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you can't remain even if you aren't interested. 
Obviously Mr. Scott is not interested. 

MR. SCOTT: No, I want to speak to 
Mr. Ortved. I am fascinated and we will hear it on nel 
sets. 

THE COMMISSIONER: All right. 

MR. TOBIAS: “Mr + Commissioner, this 
is an application that I make on behalf of my own eiaenes 
the sHines® family; "an application that® I will be joined 
in by all of the counsel for other parents. They will 
have submissions to make to us, as well, directly on 
Potne. 

As you have quite correctly stated, 
itviista “Peduesteaththis point t6°ask-you"to state 
a case to the Provisional Court concerning your 


judgment of yesterday. As I read the judgment, and 


as I understood its effect, you have, upon your 
reading of Section 5(1) of the Public Inquiries Act | 
denied the ‘parents' “application “for standing on ‘a 
number Of bases, including that you were not satisfied 
that they had demonstrated a sufficiently direct and 
substantial interest in the subject matter of what | 
you have come to refer to as Phase II of this process 
and, as well, that they have failed to satisfy you 


that if there is a substantial and direct interest 
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that it would in any event be any different from the 

interests of the public in general, and you make the 

point in your judgment, as I read it, that Commission 
Counsel is here to protect the interests of the 


general, public. 


THE COMMISSIONER: The second part. 
I certainly did not have in my view a legal sense, 
a substantial and direct interest on the subject matter} 
In my view they have more direct and substantial 
interest than the public who is represented by 
Commission Counsel. 

MR ied Obl Antamina Stands comrected., 1 
think, though, no matter how it is viewed, which you 
seem to be saying in the first instance you are not 
satisfied of a substantial and direct interest, in 
any event, and mintheresasc itawould,not be any different 


than the public interest. That doesn't mean to say 


that you accept, and I don't mean to imply that you 

do accept that the public generally has a substantial 

and direct interest. It seems to me, in any event, 

those are the two central questions that we are looking! 

at. | 
With the greatest of respect to you, | 

the request is simply ‘made, because after a careful 


reading of your judgment and after consulting with my 
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clients, it is my submission that you erred in making 
that ruling and coming to those conclusions. 

It would also be my submission that 
the test of substantial and direct interest respect- 
fully has been met and that we did make out a case for 
it and that with great respect you, erred mniholding 
that: it'had? noe! been’ met. 

AS Welle eis would polniout tthaty? if 
Iam right, and I don't intend to argue that today, 
because that is arguing on merits and that is why I 


am asking to take it to another forum, but if I am 


right then clearly on my reading of Section 5(1) of 


the Public Inquiries Act, if we have made out that 
interest the question of standing does not become 
a discretionary matter. 

DHE "COMMISSIONERs? tNo . 

MR TOBDASHE The wordilshali tes 
used and clearly the central question is a mixed 
question, if you like, of: fact ‘and ‘law. in interpreting 
the words direct and substantial and whether or not 
we need that test. 

With respect to the question put 
before you today of whether or not there is sufficient 


mérit ‘in ‘the! submissions “to justify *therstating: of 


the case I would like to direct myself to three points. 
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in, the first case I think one of the things that 
you, with great respect, must look at in an 
application of this sort, 1s the importance, the 
practical importance and the legal importance of the 
question, itself, 

I submit to you on that basis that 
no question that can be brought before you could be 


of more central importance than this particular 


question for this reason: What we are concerned with 


here is ,notehowsathe proceedings and how the Inquiry 


will be conducted or what YOu,Can, Or.CcCannot. do.or wnat 


YOU will Oriwil | moto .mbl tui s much more bacic than 
that. From the point of view of the applicants, it 
is a question of their EEG hiGp a. fSoany,. to participate 
in the process at all; not the manner Orc nat 
Participation, but their right to be here. Clearly 
that is a threshold question. Nothing can be more 
final from that point of view than a determination 
by you that they don't have a substantial and direct 
interest and, therefore, can't take palit =a ihae as 


the first point, that 1 would! like to make. 


The second point I would like to make 


is that it seems to me again, in weighing whether or 


not you should state a case, you must be mindful of 


whether there is any merit whatsoever in the arguments 
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1058 | 


that are being urged upon you as to the submissions 

that you have erred. | 
Now, I think we can both agree,and 

I can readily concede that if there is no merit what- 

soever, ,lfjiteisejustiacbalda proposition that there 


is no merit then that is the end Oferesandsvou 


Shouldn't waste the Divisional court's time in stating 
essentially a frivolous case. 


I submit to you with great respect,Sir, 


that that is clearly not the case here. 
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FF/DM/ko 2 There is more than some merit, there is more than some 
® prima facie merit. I think what has happened, if I 


can take the liberty of saying this, is that there is 
an honest and a genuine difference of opinion between 
the Counsel representing that group of people and 


yourself as to the meaning to be attributed to the 


nS 


i word "substantial" and "direct". Although it has been 

| 8 less than 24 hours since we have had your judgment in 
2 9 Our possession, we have not had a great deal of time 
_| 10 tO,.vesearch the law.) l think it jis fair to say there 
4 iL is not a great weal of the law directly on point. It 
_| | is not a phrase that has been judicially interpreted 


on a number of occasions, and it is not a clear 


a 13 
question. 


n i More importantly than that, the 
15 question seems to me to be not just that of a 
e 16 substantial interest, but the word that I have the 
17 most difficulty with, sir, and in understanding your 
a 13 decision is "direct". The test is substantial and 
: 19 direct. Now it is obvious here that this is the 
question of central and very critical importance to 
| 1 the people who have made the application. I think in 
a 4 deciding whether or not you should state a case you 
“ue have to look at who the applicant is, and in this case, | 
23 I would submit to you as I did in argument, that the 
24 
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application really in fact is made on behalf of what 
I referred to as the "victims". Now the victims 

granted were the babies, the babies are gone, they 
are not here and they cannot make submissions to you. | 


The families of those babies are the ones who are left 


behind to deal with the tragedy of the loss, and not 

only the loss but all of the things that ensued after 
the loss, the conduct of the entire investigation. 

So that really the parents, in my Submission, are the 
victims here. 

It is because of the critical importance | 
of this question that I think it can be rightfully ssaid 
that this would be a proper case to state a case, and | 
it is for this reason. What it comes down to in the 
end, and what we are really looking at,is the question 


of whether or not the victims themselves have any 


right to participate in a process which is essentially | 
designed to find out if those who are charged with | 
doing justice have discharged their Obligation, an 
obligation which I point out they owe, in my view, not | 
just to society in general but directly, very directly 
to the victims. That is really what we are here look- | 
ing at in Phase II. Was that obligation discharged? | 


Was everything done that should have been done? Was it. 


done properly? Were the judgment calls that were made 
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judgment calls that in the light of your analysis on 
the evidence that you will hear in Phase II judgment | 
calls that you can vindicate? 

THE COMMISSIONER: Isn't this exactly 


what the Commission Counsel are Supposed to be doing? 


Is there anything else - I know you can contribute 
the benefit of an additional mind, Or additional mendes 
Is there anything that you can contribute otherwise? 

MR. TOBIAS: Wettt. sir, l-don t think 
it is a question of what we can contribute, with 
respect, I think that is irrelevant. 


THE COMMISSIONER: Tees not totaly. 


irrelevant. 
MR. TOBIAS: In answer to your question, 
I would say that all 15 or 20 Counsel here are here : 
for that very purpose. | 
THE COMMISSIONER: Well I have already | 
indicated with some Counsel that they are not to have | 
sw participation although perhaps I did not Say that, 
£ull participation in@this matter, because their 
interests are only the interests of their clients. 
MR. TOBIAS: But with!respect, sir, 
that is a different matter. 


THE COMMISSIONER: They have an 


interest in the propriety or otherwise of the conduct 
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of the Police and the conduct of the Crown Attorneys. 

MR. TOBIAS: But with respect, sir, 
the distinction that I am seeking to make, you are now 
characterizing the manner in which they discharge 
their obligations and how broad a view they take, how 
broad a role they play But quite apart from that 
this" 1si not Gr lalemMthis aera Royal Commission, and 
in fact every Counsel in this room has the identical 
obligation. That obligation, sir, is to assist you 
with respect to the subject matter of the Inquiry. 
So when I frame a general question of looking into 
whether or not justice is done, yes, it is true, that 
is what Commission Counsel are here for and that is 
what every other Counsel is here for as well. The 
real question -- 

THE COMMISSIONER: Not quite, they owe 
a first duty to their clients. Whereas Mr. Lamek and 
Miss Cronk, their first duty is to the Commission, so 
there is a difference. 

MR. TOBIAS: It is avery subtle 
difference, sir. 

THE COMMISSIONER: No Ani dom tepid nd “it 
subtlewat Va DDO VEindwine easyeto kuriderstand. 

MR} CTOBDAS: Were those two competing 


interests, sir, in conflict protecting ythe sichts of 
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their client and holding their client's position and 


assisting you, there is no doubt in my view whatsoever 


the way you have to go is to assist you. 


THE COMMISSIONER: NO. laam’ sonry ,. I 


think it is the other way around. Perhaps I am old 


fashioned, I think your first duty is always to your 


client. I have always accepted that as being the duty 


of Counsel. Unfortunately for Mr. Lamek and Miss 
Cronk their client is the Commissioner. 

MR.w TOBIAS: lawitdeargque;,<sir ,.that 
is quite true in the adversarial process where there 


is trial. I think there is a basic distinction here. 


I think what we all have to be engaged in is a search 


for the truth, I think that is our first obligation. 


THE COMMISSIONER: I hate to go on 


national television saying I don't think that is your 


first duty, I think your first duty is to your client. 


I think the first duty of Mr. Lamek and Miss Cronk is 
as it happens the truth, because that is what I am 
Supposed to do is find out the truth. Your position, 
your first duty is to your client. Now you may have 
been brought up in a more altruistic and perhaps a 
more honourable way than I was, but that is my view o 
what your obligations are. Now, okay, we disagree on 


that. I think it is different. What you want to do 
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really is what you are trying to do, you are trying 
to change your position, you are tryingsto getia 
position as - you remember my Saying perhaps a little 


rudely to Miss Kitely, was she Erving, tol act) assa 


junior counsel to Mr. Sopinka. I ask you, do you want 


to act as a junior counsel to Mr. Lamek? I don't think 


that is what you are supposed to be doing, you are 
Supposed to be acting for your clients. Now in the 
first Phase I could understand that because you wanted 
to find out for your client what was the cause of 
death of Jordan Hines. You were in fact really, as I 
Say, representing the late Jordan Hines in determining 
what the cause of his death was, therefore you did 
form as I saw it a special interest, a direct and 
substantial interest. 

What you want to do now is you want to 
examine the conduct of the Police, and that is what 
Mr. Lamek and Miss Cronk are supposed to be doing. 
What Mr. Sopinka certainly will be doing when he 
examines, or cross-examines the witnesses, that will 
be his purpose. I don't think that is what you should 
hel doing.§ Duthinksyou- should, still be 2ccing, vieat 
all, for the parents of Jordan Hines and I don't think 
that the parents of Jordan Hines have any Special or 


Substantial interest,any direct or substantial interest 


ane wip ante tt Diana's 546 POY 2s 
ott ck wot etashis ayer 922 untouc, 42 99 
bedaay yoy eine 084 beaserebay Hbiveo -& pty 
ty seep oft eke Shite ceeil> wroy 10% 206 GrAld ae 
t as fyiiaor 7243 ablebkow ony aon! deprol So) saes6 
soiriecaos al ognte «hheot satel and ees nensitee vez 
fb poy stolared?’.snw saeeh Ban 79 s@aIe>  OAa zeny 
Sak soectbh «a .s0etdeai isioege A Jb Waect es meet 
.teeenmrns isliesyedes 

69 Grae goy-a4 wen ob od .Jeaw wee 2658 
Saitw 42° sad? Len .osttot am lo toehad> ee Salicieee 
.phics od of Dosen ets if0ct) Bai ep oeed so 
al oedv :of sa Iliw yl ehes ses coll qa. 2 Gen 
iliw seco ,aecszetaty edi tavleges-e2000 76 . Reo Meee 
Slvots soy 2ad¢ at tate “eid? saab 7 «esti; aie og 
3a 3 .prigos od tise blonde woy Makar T° i pales ae 


nits 2*nob T bts sock asbyvet to ataprag/! eld a0? (ihe 


to’ Lloivege yas eved sacks asbsod te atnaseq my Jota 


.testetnt Isisnesadye yo toaRht yt, leaegn’ 
. - a — 


he 


ANGUS, STONEHOUSE & co. LTO £08 
TORONTO, ONTARIO 


If we use interest in the legal sense of interest as 
opposed to the academic sense, which I can LUuLTy under-' 
Stand and which I tried to express in my reasons I 
don't blame you, I think that is quite right and they 
probably should be more interested, but everybody is 
more interested in things that are closer to them, but 
we can't have everybody with a direct and substantial 
interest. Susan Nelles has one because she was 
arrested. The Police have one because they are 

accused of arresting her without proper investigation. 
The Attorney General has one because he is accused of 
prosecuting her without proper consideration. Maybe 

I haven't expressed that well, but that is what has | 


happened. 


The others I have said that they may 


come in because something may be said about them and 


their may be some suggestion that they behaved 


impropertlys= "It may be that 5-2 will come into play 
and they will be able to defend their clients' interest. 
That does not mean as far as I am concerned that the 
others are going to be allowed to investigate the 
Police and the Crown Attorneys. 

Pieran raignt in, that, and this is going 
to make Phase II a much more efficient and speedy | 


Operation. That is not the reason I am doangr iG bie 
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if I am right in it that is what is going to happen. 
It is not going to be assisted if we have - well 
perhaps I shouldn't say that. I am not suggesting 
that you wouldn't be of help but as I have said to 

you outside any lawyer in Toronto would be of 
assistance to me but it is just whether I can afford 
the luxury of having every lawyer in Toronto assisting 
me in this investigation. That is a long speech. 

MR. TOBIAS: Well ,7 no, but) in’ fairness 
I will reply to it very quickly. There are three areas 
The first, oneofscourse is that, I am Sora, tetrcaed 
very Nard, 7s. and I say that sincerely, to under- 
Stand this distinction between Phase II, Phase I and 
Phase II, and the conundrum I have is that Mr. Lamek 
and Miss Cronk were looking into the cause of death. 

THE COMMISSIONER: That's rights 

MRee TOBIAS: Off aliwes , tanchuding 
Jordan Hines. 

THE COMMISSIONER: Thatcsnrvigbt: 

MReba OBLASE: So they were charged with 
that obligation, and to that extent there was 
duplication in having his Counsel here at all in 
Phaseriv?thatdas points ones 

THE COMMISSIONER: I understand that, 


there is a fine distinction. 
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MR. TOBIAS: Well, extremely fine, and 

because it is so fine, sir, and I think this is what 

I was trying to say to you earlier, because it is so 
fine it may very well be that others may see it 
differently, and that is the question you have to 
determine today. I am not here to argue the case on 
the merits, I have already done that and you have 
ruled against me and I accept that, but it is such a 
fine distinction, and I submit such a critical point 


that it becomes very very difficult for you to Say, 


‘no, we won't have it reviewed, we won't look at it. 


Now if I can just finish in response to 
what you have advised me. Commission Counsel always 
have somewhat of a duplicate role, certainly as I 
perceive their role, they act for you, and that means 
they act for the public in a global sense. Therefore, 
they ireally@act wiorveevery, one of those 36 sets of 
families and I concede that. However, what we are 
looking at here is whether those 36 sets of families 
have not only a substantial but a direct interest. It 
is very hard for me to accept your view, SLE char ecne 
role of, or the interest of John Doe standing at the 
corner of Dundas and University is adirect,. is,as direct 
with respect to the investigation of Jordan Hines' 


death as June and Adrian Hines, I just can't accept 
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that, I apologize, but I can't. 

Also in terms of your last comment I 
think we belaboured the pointesufficiently ourtjust 
underline that one more time. Yes, the efficiency 
is a good thing, it is to be desired, iit’ bs®totbe 
coveted, it is not the only consideration nor can it 
be. 

I guess what I am really saying, 

Mr. Commissioner, is what we are looking at here, in 
my view, is the right of the victim to play a role in 
the eprocess;mto participate. 7 ft certainly cannot think 
of any more central question than that. I think it 
really is that succinct a point when VOU UE ti eral 1 
down that is what it all comes to, and because it is 
quite that succinct and because to me it is quite that 
central, and because the ruling is based really on 


such a fine distinction, it is inconceivable to me 


at this point that you could consider refusing to state; 
a case and entertain another view on the question. 

THE COMMISSIONER: there tisita practical 
difficulty @bout stating the case, you understand the 
Practwea bri riiicuwit jes? 

MR. TOBIAS: I am fully aware of the | 


practical difficutciesr 


THE COMMISSIONER: Tlmmeans7ch I state 
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a case you cannot proceed with Phase II because 
obviously Section 6, ss. 4, apply a stated case and 
then pending a aac dich of the Divisional Court we 
can proceed. We can't proceed without your having 
standing, and if I give you standing now notwithstanding 


everything I have said, then I might just as well not) 


have made the ruling at all, it is unfortunate, but 


that is what happens. 

MR. TOBIAS: My only response to that, 
Sir, and I hope you don't misinterpret this, and I 
take a chance I suppose and I put it to you this way. 
I mean no disrespect whatsoever, no disrespect whatso- 
ever, but in fairness, sir, I acknowledge that the 
practical problem is a serious one. Questions: of 
very critical importance such as this cannot be 
decided on thebasis of practical circumstances, they 


have to be decided on the basis of justice, 


practicalities aside. 
THE COMMISSIONER: There is another 
justice we have to consider and that is there must be 
a report some day and the report and the efficiency 
LS -part of justice too. 
MR. TOBIAS: Yes, I recognize that. | 
THE COMMISSIONER: You have to balance, | 


I have been on a balancing act here ever since I started 
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this and sometimes I seem to have balanced Wrongs a. LE 
we were to now leave this to go through this litigious | 


process,If I were to state a case now, nothing that I 


decide, and I am not being abusive here satisfies 


everyone, if I were to decide now okay, this is a good 
issue let this go to the Divisional Court, the | 
Divisional Court may say I am right and they may say 
I am wrong, I think it unlikely they will say I am 


wrong but I was wrong before and I can be wrong 


again. 
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Now if that is the case if they decide 
against me we might decide to appeal; if they decide 
for me, you might decide to appeal. We would have 
to go to the Court of Appeal. Then somebody may 
then decide although I hope the time is now passed 
and no one has decided to go to the Supreme Court 
of Canada on this last one, but it might happen 
the next time, when do you see the end of this? 

MR VY TOBLASeS, 1 Cannot answerathat),+ sir. 
However again I guess I'm taking the opposite side 
of the street now, we have to come back to what is 
practical@andelikelyetoshappenereant 426 true it 
could conceivably be appealed from the Divisional 
Court to the Court of Appeal but if that were to 
happen we are certainly not talking about a fantastic 
delay. 

THE COMMISSIONER: Yes, we are. 

MR TOBIAS: s With respect,) sir -- 

THE COMMISSIONER: Theres axthing 
called a long vacation and the Court of Appeal does 
NOG-sih onkcivillecases i-= 

MRS RPOBIAS Min recogn?ze: tehat sbut 
I think again we are having a genuine disagreement 
Of opinion as®k seeriec the outsidesetimesizame jis 


about six weeks. There are eight weeks in July and 
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August. You brobabie will not get started until 
the second week of July, you will have to take one 
week off for some yee of summer vacation. I guess 
what you are saying is that six Weeksrdeday se just 
too long, the question is. not that important, it 
is not that critical. What I am urging upon you 

is the opposite. “I'm Saying, yes, it is. I think 
a six week delay in the overall S€opesor things is 


a relatively short period. We are talking about the 


very right of these people to Patcicipate. = After all, 


leteustlook@ateice Brtethesc. peoplerdid not éxist, 
if they had not had these Ciildpen, if they had 

not had the children in the Hospital none of us 
would be here. That is Surely the central question. 
I cannot see how there could be a more direct 


interest than what. What has happened and what you 


are looking into happened to them. It did not happen 


to anyone walking the street, it happened to them. 
THE COMMISSIONER: I understand that. 
MR. TOBIAS: I guess where we are 
having a substanial difference of Opinton = just 
don't see six weeks as beungethat feritical at Te 
means that you have to cut those people out. 
THE COMMISSIONER: My understandimgqe: s 


not six weeks, I think six months. We started in 
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November and with the greatest cooperation - I 
think it was) in November, the judgement on the 
naming of names, and we got from the Court of 
Appeal with the most tremendous cooperation the 
result, I think 1 havewrorgotten when, but £ think 
it was April or May. 

MR. TOBIAS: I believe we argued in 
the Court of Appeal in March and I believe the 
decision of the Divisional Court came down at 
the endoteJanuar yee ecanece lle younLOr al luoreny 
friends because we have discussed this that we 
are prepared to argue in the Divisional Court this 
month, the last week of June. So hopefully when 
I say six weeks I would hope that if we lost and 
if someone wanted to appeal, I hope it could be 
dealt with at the beginning of the fall sittings by 
the Court (of Appeal. but Sven chat is not really 
important, whether it's six weeks or eight weeks, 
what difference does it make? I could see your 
concern if we were talking about holding up the 
process for a year. Yes, that would be something 
that would be unthinkable, but I do not think we 
arent MLOouLnat hindser situation, 

About the possibility that, well, there 


is no guarantee that someone will not go off to 
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the Supreme Courtt of Canada, that is true, there 

is no such guarantee, but we in determining whether 
or not the question is important enough to be 

ruled upon by a higher court, we have to look not 
at what is possible but what it likely to happen. 

TRE COMMISSIONER: 4 eves peall Fright. 

MReSTOBIAS *+ Thank®youy-+sir? 

THE COMMISSIONER: Mr. Labow, have you 
anything further to say? 

MR. LABOW: Mr. Commissioner, I adopt 
what Mr. Tobias has said but to be somewhat more 
direct, with’ the greatest of respect, I* think that 
you have -erred” in*your -decistonPinenarrowing your 
consideration of what interests are to the fact 
that in your opinion Phase II would not affect the 
legal®ainterestsor=the parents®inetany sway .anitvis 
my respectful submission*that that is an error°in 
the interpretation of what a direct®and substantial 
interest is 

The case law is very vague in the area. 
I have canvassed some of the case law and it seems 
Cowind: cace* chat any thing= thateissof potential 
importance to an individual or would seriously 
affect an individual can be construed to be a direct 


and substantial interest. I would submit to you that 
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that includes more than financial effect or effect to 
their reputation, but any kind of effect. My clients 
feel very strongly that they have a place in Phase Jeng 
as I submitted to you previously in order to learn 
everything that went on. 

Now, to try *° distinguish their 
interest from the general public, aside from Mr. Tobias' 
comment that they feel they have a much greater interest 
than the gentleman who is walking down at the corner 
of Queen and Bay right now, you have indicated in 
your decision that the parents are the only 
representatives of the babies themselves and I agree 
with that wholeheartedly. The parents are the 
only representatives of the babies themselves and | 
that is why they feel they have a place in any 
proceeding that deals with the babies in any way. 

Now you have indicated that Mr. Sopinka 
has an interest because he will look at the conduct | 
ofSthe- police, but hetis lookingdatethesconducteoft | 


the police towards his client, Miss Nelles. Everybody | 


here’ as you told!Mr: Tobias has as their main interest. 
whatever they owe to their clients. The parents' 
interest issveryrclearsntheirtinterestuisisolely | 
to find out anything and everything that happened. 


They do not want to not have a fact emerge that might | 
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harm their client because they won't be harmed. 
They want to know whether it hurts them or not and 
hurts them in an emotional sense. 

THE COMMISSIONER + =-What eis it -that 
they want to know about the investigation? What 
is their greater interest, what is their direct and 


substantial interest in the conduct of the police? 


MR. LABOW: Their direct and substantial 
interest is to learn exactly for example what the 
police thought and did when they looked into the 
death of Justin Cook. Mr. and Mrs. Cook want to 
know exactly what the police did. They know what 
they told the police; they know any direct contact 
that they had with the investigators. They know 
a number of things that Commission Counsel cannot 
know unless they take the time to talk to each of 
the 36 sets of parents whose children were involved 
in’ the Commission; sbati.l widkl. reduce that -to .the 
20 odd sets of parents whose children were directly 
involved, in ithe prosecution... E.do not think 
Commission Counsel has the time to do that but there 
are ll sets of parents who felt that they had enough 
of an interest that they wanted to be here in Phase I 


and they still want to be here in Phase II. 
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What we are interested in is the 
conduct of all the parties involved in Phase II 
towards those individual children and that is why 
I feel that you narrowed the scope of direct and 
Substantial interest too greatly. You just narrowed 
it down to a specific focus) “What kind of effect 
will it have on them? 

[i SubmPe sto you tharetnat sis noe 
the proper *test Peer *alsoeshouladepcint out that, with 
the greatest of respect, if the parents don't have 


an interest then they don't see why virtually anybody 


.else-in Phase’ Il “has“much of “an “interest. 


THE COMMISSIONER: The police and the 
Crown Attorney and Susan Nelles have an interest. 

MR. “GABOWs @lhae=is. re. 

THE COMMISSIONER: ~That is really all 
P'said. -“They are the”only people that I recognize 
to have an interest. 

MR. LABOW: But you granted standing 
to the Hospital and the parents cannot understand 
the Hospital's greater direct interest and substantial 
interest than theirs. 

THE COMMISSIONER? =*Can*I help you*in 
that. *#There «is another “section "and that “1s 5=(2) 


and that is what concerns me. The Hospital, the 
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doctors and the nurses, their names are going to 

be bandied about and their names are going to be 
bandied about in a manner that may reflect upon 

them and for that reason I have allowed those other 
people to be here for that limited purpose. That 

is all that most of them are asking for. The nurses 
were asking for something more but I have limited 
it»soptheysdoneét geteiterseat deastiithatristmy! aim. 
But there's no limitation as far as you are concerned, 
there cannot be any limitation because you have to 
go over the whole of the investigation if you are 
going to be of any use to your clients at all. 

MR. LABOW: I agree 100%. 

THE COMMISSIONER: And that is exactly 
what Commission Counsel is going to do. 

MR. LABOW: I think Commission Counsel 
have to look at it from a different point of view. 
They have to take the broader focus. They have to 
look at the general investigation, the general 
actions of the coroner's, the general actions of 
the Crown Attorney. The parents are saying that 
is not what we want, we want someone to focus on 
onbee actions as they regard our children. Surely 
that is as direct and substantial an interest as 


anyone could have and, with the greatest of respect, 
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it is our submission that you have ignored that 
aspect of what interest can be and that it why 
we would also like you to state a case in this 
Matter. Thank you. 

THE COMMISSIONER: Thank you. 
Mr. Shanahan? 

MR. SHANAHAN: Well, Mr. Commissioner, 
I adopt what has gone before me, what Mr. Tobias 
and Mr. Labow have said. I ask VOU; esits, that 
you would state a case for the following reasons 
as it pertains to those two families that I represent 
here. 

I put to you, sir, that willy-nilly 
Mrs. Dawson has become involved in Phase II. She 
is involved in the investigation, sir. Unwittingly, 
if you like, she has been banging on the door 
since; Jdulysore Los0.) ~Shethas one: to those oPeaie | 
in charge and she has put to them her suspicions. 


To say to this lady now and to that family that 


you can leave now, you can exit that -- 

THE COMMISSIONER: She is involved 
as a witness, she is not involved as a party. The 
evidence that she has given is evidence that will 
besrelevant to Phase ll, l®accept sthat= How does 


that make her any more involved as a party merely 
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because she had suggested to the coroner that 
he should investigate the state of the eine Miike Le 
Gigoxin? 

MR.- SHANAHAN: I think, sir, insofar 
as you would assess whether she has a substantial 
and direct interest, to bring it specifically to 
her case rather than to broader Cases, 5 puerto 
you, Sir, “that her vhaving conveyed that, what 
he did with it, or what he did not do with Lt, whom 
he passed it on to, when he Passed it’on;, what was 
done about that, quite apart from the ramifications 
it may have for all subsequent deaths, the Hospital 
practices or whatever, I put to VOU; aSitty tiacaco 
tell hervatethis stage, she exits, she has no further 
concern , she does not speak through or attend 
through her Counsel here, I put it to VOU; = elo ona t 
I respectfully disagree with that. We feel that she 
has been involved genuinely and Seriously. in Ve 
through her suspicions and through those people that 
she contacted and that she is vitally interested in 
stage £T, 

I put to you as well as I think 
Mr. Tobias put to you, and I would simply state that 
Chis (Commission, sir, Phase. I and Phase It ais the 


upshot of those babies deaths. ~ iu is really trite 
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1 
2 but the fact remains that those deaths and the 
3 people that cared for those children, took them 
4 to those institutions to care for them really are 


the central core and everything that flows from that 
has flowed from those deaths. Someone like the 
Lombardos and the Dawsons, Mrs. Dawson for her 

part referring to the suspicions that she had; the 
Lombardos, their child being exhumed, a pivotal 
child in the investigation, those people are vitally 
10 interested. LE you knocksoutmehisthousesc£i acards; 
11 the bottom set of cards, thatis the parents, the 

| death,ofpthe children.and theirpetamilies, is. a,factor 
in the investigation and the Commission is going to | 


discount ytmak. 


FinaJiy, i sivro the erect of your 


ruling is that, I would submit, the fact that we 


\o 


16 are the only parties who are effectively excluded. The RNAC | 
17 included and it is my feeling, with all due respect, | 
18 there is not a great deal of merit to 39,000 people 
being represented, but in any event, sir, I do 

think your ruling has not effectively shunted them 


out here as 39 nurses are here represented by the 


same Counsel who would have represented the RNAO. 
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ruling is that those people who were the cause 
of this Commission at the upshot have effectively 
been eliminated. 

Limited status, sir, I gathered you 
would give limited status to certain people that 
they would be here but their right to question 
people or examine people would be limited. We have 
not been granted that. We have been completely 
shut out and as I say the effect of the ruleng of 
this Commission now is that the only parties really 


who are not entitled to carry on are the parents 


of@theichaldren: sf would) respectfully suggest, sir, 


that whether you are right or wrong there are merits 


to other: parties, coming in. 
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THE COMMISSIONER: Mr. Shinehoft. 

MR » SHINEHOEPT s... Mm. .Commissioner, 
other than the question of obligation to the client 
aS opposed to obligation to the Commission that my 
friend, Mr. Tobias, has discussed with VOU, susadopt 
the submissions made by my other counsel, my other 
friends. 

I, would pont out, Mr aCommissioner, 
that «lL thinkwiitei Ss) your iconcenn and iiss your desire 
to have a report as quickly as possible, but also I 
think it is your concern to have a report that is 
accepted and that is by all the parties who have 
participated in these proceedings, and I am suggesting 
to you that if you leave out the parents' counsel, 
as far as Phase II is concerned, you are going to 
have a report published in due course that perhaps 
will not be as accepting by the parents, themselves, 
as, well.as the public, than if, you, had.an opportunity 
to allow the parents" counsel to be present. 

I am suggesting, Mr. Commissioner, that 
you .are sconcerned about getting, the. report out.) Wou 
said to my friends that it is a balancing act and an 
act that you have been required to follow, an act 
that you have been required to follow from almost the 


beginning of these proceedings and there are a couple 
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of ways of allowing us to be involved. 
Firstly, vyou~could™=stdte"a-case: 

In terms of getting us to the Divisional Court, I 

am Sure with the influence you have, Mr. Commissioner, 


You could get there in short order, that we are 


prepared to argue this case in front of the Divisional 
Court at the end of the month which is a couple of 
weeks. So surely that will not be a problem, however 
you have indicated to us, well what about the Court 
of Appeal? What about if the decision comes out in 
one of the interveners, if there are any, who wishes 
to appeal any decision made by the Court of Appeal 
or made” by the Divisional Court? 

I am suggesting that the likelihood 
of interveners being involved is rather minimal and 


suggesting that if we are successful, for example, 


in’ the’ Divisional Court, and that is being presumptuous, 
but if*we are” the likelihood” of an appeal“is rather 


minimal. 
The next question is what happens if 
we are not successful? You are involved ina Situation) 


| 


where you want to get on with Phase II. You have a | 


pending appeal and, as Mr. Tobias has said, hopefully 


it will not take that length of time, but one other 


alternative is’ to grant us Limited ‘standing curing “that 
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Period of time and proceed with Phase II, so that if 
we are successful in the appeal nothing has been 
lost and if we are unsuccessful then maybe we have 
been granted Standing for no longer than I would 
Suggest a month and then at that time our Standing 
can be terminated and you can proceed with Phase II, 
as expeditiously as you can and that would be the end 
of the matter as far as any further appeal. I think 
the likelihood of that is rather miniscule. I don't 
think it is an important consideration. 

So in the main my submission is that 
I think you have to be concerned about how the pub bic 
in generaliand the eparents, win particular, are going 
to view your report. I think that you want general 
acceptance of your »report..< think it will-be perhaps 
a reaction against your report if we are not permitted 


some sort of representation as far as Phase Pele atic 


it is for those purposes that I ask you, Mr. Commissioner, 


Co. State a case. 

THE COMMISSIONER: Thank you, Mr. 
Shinehoft. Is there anyone supporting the position of 
CheaparentSain this, matter? 

Well I am going to dismiss the 
application for a stated case and I am going to give 


oral reasons now without calling on anyone else, I 


4h Sa 
canes 


> 


font 1 Jeloew inde Sedjsar = tiaras eo. SHEE 


, 


| fio is web iano snastoqme ne anak. . 
Jay 41 nOiradintite “on nian any at: oe, 
oiidie aqwod retcls Hornghes, ac os arne es 
Selo @FG +) 2E4NNL IIR 2 2a AS cng chine ae : 
1 o 2829 (uo man? sola < voqe2 Seray WEL Oy * 
| SNC kae .¢ fazrw mf Adnita 1 -/3S9e3 alloy 35 stn iguace my 
“1s 0G@ “ci ets ev Jt 25008.) 2ER2ETG qtconez a), 
sae: Se. Wet 7# anit esnsceree’ my J~wo ade . 
iar (elm. it! une #22 J séd’ -esoqnpe-seaatt See ae es tt 
. cand 6 rats of 

0) viel “Raa | a2 TYeOS- 2er 
36 6029 \ang' off ‘Gcisntauve eidoyen SINAS SE we tT) 
Jette of al a3anrey at 

aly spimaii of gealep ae t List bas’ 


eviy oc Sn.oe ma I bas seep besade@ a, dod peated 


| + eels eneyaqe ao gebiias tae + ee i -.. 


Ds r 
sa . | 


_, 


24 


pss) 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 1086 


reserve the right to adjust these reasons later if 
the matter goes further. Mainly the adjustment 
though are to matters of syntax and not of substance. 
For the reasons I have given, and 
notwithstanding the able argument of counsel for 
the parents, I am not persuaded that there is an 
arguable case that they have a substantial and 
direct interest in that part of the Commission which 
we have designated as Phase II. 
Every interest that is involved in 
the, Order=in=-Council andjpthes particular part, of it 
concerning the Phase II is fully represented, not only 
by Commission Counsel, bit by those who, in my view, 
do have a direct and substantial interest, namely 


Susan Nelles, the Police and the Attorney-General, 


therefore the Commission cannot in a legal sense suffer 


from the.exclusion of the parents. 

LOsmMeyit is of vital importance for 
the efficiency of the Commission that I do not state 
agcase when, ts have and, d will concedé,.of. course, 
that I may be wrong, but I do not entertain any 
doubts on the matter. 

If a case is stated Section 6, 
Subsection 4: 


"Requires that no further proceedings 
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"should be taken by the Commission 
with respect to the subject matter of 
the stated case, but it may continue 
its inquiry into matters not in issue 
in the stated case." 

As I read that I would be unable to 
proceed with Phase II if I were to state a case. 

Now I ask the parents to understand 
that, as I said before, this decision is made 
reluctantly. I fully understand the tremendous’ 
concern and interest in the academic sense that the 
parents have, not just in the cause of death, but in 
all of the proceedings that took place after, and if 
I should prove wrong in this decision, which I do not 
expect will happen, but which does happen and has 
happened in the recent memory of all of us, if I 
should prove wrong I will gladly, happily adjust the 
proceedings accordingly. 

Now it is not unusual for a court 
of a body to indicate the remedy available to the 
dissatisfied litigant, but under Section 6 of the 
Public Inquiries Act, Subsection 2: 

"If the Commission refuses to state 

a Case Under Subsection, a, .4 


Which is what I have been asked to do: 
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soothe £LTst, person requesting 1c 
may apply to the Divisional Court for 
4 an Order directing the Commission to 
5 state such a case." 

That procedure is open to you and over the noon hour 
I spoke to the Division Court — not to the Court 
itself, but to the officers of the Court and there 
is an available date on the 28th of June, which is 

a Thursday, by which time as I anticipate that the 
10 argument in Phase I will be finished, and I also 

11 anticipate that the proceedings in Phase II will not 


12 have commenced. 
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I am not suggesting or encouraging that the 


Parents will take that action, but that is available 


ro them andy as lcay, 26 e1 prove to be wrong I will 
happily adjust the proceedings accordingly, but there 
are two reasons why I will not state a case. There 
are more than two reasons. 

The first one is that I am not 
persuaded that I was wrongand the reasons I gave 
yesterday and if I state a case, because of the 
appellate procedures that are available to every one, 
I am convinced that it will delay almost intolerably 
these proceedings and that is one cheng that. 1 thank 
is very important in all Commissions and perhaps it 
will become particularly important in this one that 


We) tLY sEORavozrd. 


So there we are. Does anyone have any 
comment? 

MS. KITELY: Not on the stated case, 
sir. I have another small comment. 


THE COMMISSIONER: Yes, all rico . 

MS. KITELY: For logistical reasons 
Miss Symes and Miss McIntyre and I May have some 
difficulty being here tomorrow. We don't want to have 


you pull the troups and miss us out in our times. If 


you are asking tomorrow afternoon for how long people will 
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be we don't expect to be longer than an afternoon. 

THE COMMISSIONER: Longer than an 
afternoon? 

MS. KITELY > 5 Yes. 

THE COMMISSIONER: In the ordinary 
course you won't come on, I suppose, the earliest will 
be Monday. 

MS... KLTELY< Vl appreciate that, sii, 
but I thought you might be canvassing tomorrow. 

THE COMMISSIONER: IL hope to be 
finished next week, but I would be surprised. I 
hope that if anybody accepts the invitation I just 
offered that we will be finished, at least by the 
28th of June- 

Any other comments? 

MR. YOUNG: On. a related matter, 

Mr. Percival has a problem on Thursday of next week 
and ye would very much appreciate being given the 
privilege to argue on Monday, Tuesday or Wednesday. 
There is some leeway there and I think it may well 
Works Out... Tl cid want co. put that on the record: 

THE COMMISSIONER: He has trouble you 
say? 

MR. YOUNG: . On the Thursday ,oft next 


week. 
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THE COMMISSIONER: I would anticipate 
that we would be at least starting with either Miss 
Kitely or the parents by Thursday. 

Have you any thoughts on how long 
you will be; Mirae Hunts 

MR. HUNT: I can't see us being any 
longer than an afternoon. 

THE COMMISSIONER: Well, Mr. Sopinka 
told me he was going to be short. Do you know how 
long Mr. Strathy will be? 

MS. RAE: I believe half a day to a 
day. Probably half a day. 

THE COMMISSIONER: We will be in 20 
you if I can express it as inaccurately as that, on 
Monday afternoon I think and you will be finished by 
noon On Tuesday isl thinkthal se woien youscen expect 
to-go ron: 

MRUURVYOUNG2) Nes, Siu. And tor other 
counsel's assistance I would think we would be no 
more than half a day, likely - closer to an hour and 
a half or two hours. 

THE COMMISSIONER: Miss Kitely, it 
looks like Wednesday morning. It means that we will 


start with the parents and the parents will have to 


complete the matter by, -~- in order to allow everybody 
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we have to come back up the line again, so I am 
hoping that the parents will have finished the matter 
at least by Monday of the following week. 

Anyway, we will have to see what 
happens. It may be that we will still be going in 
July on this, but that is what I certainly want to 
avoid. 

Anything else? All right. Then until 


10 o'clock tomorrow morning. 


---Whereupon the hearing adjourned at 4:55 p.m. until 
10200 %a.m~ Thursday, wune, 4, 1984". 
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